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14th Meeting, 2012 (Session 4) 
 

Wednesday 30 May 2012 
 
The Committee will meet at 9.45 am in Committee Room 1. 
 
1. Planning issues: The Committee will take evidence, in round-table fromat, on 

planning fees; the National Planning Framework 2, and the consultation on two 
super-affirmative instruments on planning entitled: 'The Public Services Reform 
(Planning) (Pre-application consultation) (Scotland) Order 2012 (SG/2012/52)', 
and 'The Public Services Reform (Planning) (Local Review Procedure) 
(Scotland) Order 2012 (SG/2012/53)', from— 

 
John McNairney, Assistant Chief Planner for Planning Modernisation, and 
Graeme Purves, Assistant Chief Planner for National and Territorial 
Planning, Scottish Government; 
 
Craig McLaren, National Director, Royal Town Planning Institute in 
Scotland; 
 
Aedan Smith, Convener, Planning Task Force, Scottish Environment 
LINK; 
 
Blair Melville, Head of Planning, Homes for Scotland; 
 
Jenny Hogan, Director of Policy, Scottish Renewables; 
 
Laura Hoskins, Policy Manager, COSLA; 
 
Alistair MacDonald, Chair, Heads of Planning Scotland; 
 
Alex Mitchell, CBI Planning Group, CBI Scotland; 
 
Petra Biberbach, Chief Executive, Planning Aid Scotland; 
 
Clare Symonds, Chair, Planning Democracy. 
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2. Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill: 
The Committee will take evidence on the Bill at Stage 1 from— 

 
Derek Mackay, Minister for Local Government and Planning, Keith Brown, 
Minister for Housing and Transport, and Sam Baker, Head of the Tax and 
Markets Unit, Housing Supply Division, and Marianne Cook, Policy 
Manager, Local Government Finance Unit, Scottish Government. 
 

3. Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill (in 
private): The Committee will consider the evidence received. 

 
4. Public services reform and local government: strand 1 – partnerships and 

outcomes (in private): The Committee will consider a draft report. 
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REVISING THE NATIONAL PLANNING FRAMEWORK 
 
1. In his statement to Parliament on 28 March, the Minister for Local Government and 
Planning announced that we will start work on the revision of the National Planning 
Framework in the autumn.  The third National Planning Framework (NPF3) will take forward 
the spatial aspects of the Government Economic Strategy, reflecting its strategic priorities of 
Infrastructure Development and Place and Transition to a Low Carbon Economy.  It will set 
out a strategy which supports economic recovery and promotes sustainable economic 
growth. 
 
2. The revision process will involve wide engagement with stakeholders and the public 
and consideration by the Scottish Parliament.  It provides the opportunity to revisit the suite 
of infrastructure projects designated as national developments in the second National 
Planning Framework (NPF2).  The Scottish Government is committed to engaging with 
communities likely to be affected by projects which are proposed as national developments.  
The process will involve the issue of a Main Issues Report for consultation in 2013.  It is 
expected that the final version of NPF3 will be published during 2014. 
 
3. The preparation of NPF3 will be informed by the NPF Monitoring Report which was 
published in March.  Since publication, stakeholders have drawn our attention to three 
inaccuracies in the text of the Monitoring Report.  We also consider that there is a need to 
improve the quality and clarity of some of the maps. We therefore plan to make a small 
number of corrections and amendments to the Monitoring Report and republish on the 
Scottish Government web page in June.  The changes involved are: 
 

 amendment of paragraph 96 to correctly reflect the position on thermal generating 
capacity set out in the draft Electricity Generation Policy Statement (EGPS); 

 amendment of the text relating to strategic enhancements at Edinburgh Airport to 
more accurately reflect the work being taken forward by the Edinburgh 
International Development Partnership; 

 amendment of the text relating to Babcock’s proposals for a container terminal at 
Rosyth to reflect the fact that the environmental statement and carbon balance 
assessment are separate documents; 

 Changes to map legends and formatting to improve quality and clarity. 
 
4. The revision of the NPF will be launched with the publication of the Participation 
Statement for the process in September. 
 
 
Graeme Purves 
Assistant Chief Planner 
Planning & Architecture Division 
15 May 2012 
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21 May 2012 
 
 
INVITATION TO GIVE EVIDENCE ON PLANNING SSIs AND FEES 
 
Thank you for the invitation to provide written and oral evidence to the Committee’s 
roundtable session on planning, looking specifically at Scottish Statutory Instruments on 
changes to Pre-Application Consultation and to Local Review Procedures, and on 
proposed changes to planning fees.   
 
Our oral evidence will be presented on 30 May by Craig McLaren who is National 
Director of RTPI Scotland.  Our written evidence is set out below. 
 
The Royal Town Planning Institute (RTPI) is the champion of planning and the planning 
profession.  A charity registered in Scotland and England and Wales it works to promote the 
art and science of planning for the public benefit. We have around 2,200 members in 
Scotland and a worldwide membership of nearly 23,000.  We: 
 
 support policy development to improve approaches to planning for the benefit of the 

public 
 maintain the professional standards of our members 
 support our members, and therefore the majority of the planning workforce, to have the 

skills and knowledge they need to deliver planning effectively 
 maintain high standards of planning education 
 develop and promote new thinking, ideas and approaches which can improve planning 
 support our membership to work with others who have a role in developing places in 

Scotland 
 improve the understanding of planning and the planning system to policy makers, 

politicians, practitioners and the general public. 
 
 
SSI – PUBLIC SERVICE REFORM (PLANNING) (PRE-APPLICATION 
CONSULTATION) (SCOTLAND ) ORDER 2012 
 
RTPI Scotland is of the view that Pre-Application Consultation (PAC) is a useful aspect 
of the planning system which can help potential applicants to engage early with 
communities to discuss National and Major planning application before submission.  
Anecdotal feedback is that both applicants and communities generally find the process a 
good way of addressing and ironing out issues upfront, rather than after the application 
has been formally submitted.   
 

Royal Town Planning Institute Scotland
18 Atholl Crescent 
Edinburgh EH3 8HQ 
Tel:  0131 229 9628 
Fax: 0131 229 9332 
Email: scotland@rtpi.org.uk 
Website: www.rtpi.org.uk/scotland 
 
Patron HRH The Prince of Wales KG PC GCP 

RTPI SCOTLAND 
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That said, the proposal to remove the need for further PAC for changes to Conditions 
(Section 42 Conditions) is welcomed by the Institute. The proposals will allow for 
speedier decision making on changes to Conditions.  The principle of the application will 
have already been subject to PAC and so we do not feel that there is a need for this to 
be repeated.  This should help speed up the planning process in such cases. 
 
Communities will still have the opportunity to comment on changes to conditions as part 
of the normal process.  Given this RTPI Scotland is of the view that there is no need to 
extend this process by requiring a further round of PAC.  
 
SSI – PUBLIC SERVICES REFORM (PLANNING) (LOCAL REVIEW PROCEDURE) 
(SCOTLAND) ORDER 2012 
 
RTPI Scotland supports changes to the Local Review Body process.  The proposal by 
Scottish Government, in allowing for extended periods being agreed between the 
planning applicant and planning authority should reduce the number of cases going to 
Local Review Bodies on the grounds of non-determination. 
 
This could help put in place a more practical way of dealing with more complex planning 
applications without the need to go to Local Review Body, if both parties agree that the 
issues can be resolved through further discussion or work.   
 
PLANNING FEES 
 
A properly resourced planning system working within the right framework is key to 
achieving ambitions for sustainable development, economic growth and successful 
places across Scotland.  This was recognised by the Government’s Council of Economic 
Advisers who said “a central purpose of the planning system is to facilitate good quality 
outcomes…the ultimate test of an effective planning system is the maintenance and 
creation of places where people want to be.”    The planning system is also a key lever 
to support approaches to sustainable development, including protecting Scotland’s 
environment.  It should, therefore have the resources it requires to function effectively. 
 
Customers of the Planning System 
At the outset it should be borne in mind that the customer of the planning service is not 
just the planning applicant, but also the general public.  Unfortunately the impression 
given by the Audit Scotland report Modernising the Planning System, published in 
September 2011, was that the customers of the planning service were those applying for 
planning permission.  This over simplifies the case forgetting that decisions are to be 
taken in line with the Local Development Plan.  Any discussion on planning fees needs 
to recognise that planning is a public service that should be funded from the public 
purse, in the same vein as other public services that provide a service for society at 
large such as social work and education.   
 
Full Costs Recovery 
Having set out the principles RTPI Scotland takes a pragmatic view and accepts the 
Scottish Government’s ‘full recovery’ proposals to raise planning fees to meet the costs 
of providing the development management aspects of the planning service.  However, it 
should be made explicit that the planning service has a wider role which should not be 
funded from planning fees alone.  Also, full costs recovery should only apply to the 
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development management functions of the planning service. Other parts of the planning 
service, including development planning, community engagement and enforcement, 
need to be funded separately.  This is vitally important and helps to maintain the 
‘independence’ of the Head of Planning in any Local Authority.  
 
Fee levels 
RTPI Scotland broadly welcomes the proposed new fee structure.  It is considered that it 
is closer to providing full costs recovery for the development management service.  We 
are also happy to support the proposal to raise fees on an annual basis.  A maximum fee 
of £100,000 is still some way short of the maximum fee in England of around £250,000. 
 
Good project management will become more important for planning authorities and 
applicants if the new fees regime is agreed.  Processing Agreements are a means of 
formalising this and the 2006 Act makes specific provision for these to be utilised.  We 
would support these to be agreed where appropriate, however, this will require 
commitment and sign up from a range of stakeholders including the Planning Authority, 
applicant and relevant Key Agencies and Statutory Consultees.  
 
In this context there is a wider need, in the medium to longer term, for local authorities, 
COSLA and Scottish Government to agree a consistent and coherent methodology 
which best assesses the costs of providing the whole planning service.  This would 
provide a sounder basis for assessing whether costs were being fully recovered for 
development management in future. 
 
The basis of the proposed new fee structure is to ensure full costs recovery for 
development management services and to ensure that we have consistently high quality 
planning services across Scotland. Given this, RTPI Scotland is of the view that it is 
essential that income from planning fees should be ring-fenced and only used to fund 
the planning service or functions supporting it.  It would be perverse if the uplift in fees 
was not passed onto the planning service, since this could hinder the goal of 
performance improvement in planning authorities.  This should be looked at in the 
context of a reduction in planners in post in local authorities.  The most recent figures 
available on staffing levels in planning departments are from the Scottish Government 
Planning Workforce Survey 2010 and show that the number of Full Time Equivalent 
planning staff in local planning fell by over 10% between 2006 and 2010 (from around 
1700 to 1575).  It is likely that staff levels have decreased further, and probably faster, 
since then. 
 
Performance 
RTPI Scotland believes that a consistently excellent planning system requires 
continuous improvement which supports poorer performing planning authorities to learn 
from those that are performing well.  It would be counterproductive to withdraw funding 
from authorities which need to improve.  Given this we do not believe that the ‘sunset 
clause’ proposed by Scottish Government would help improve performance. 
 
It is also unclear as to how Scottish Government would work out the criteria that would 
be used to assess whether a planning authority has ‘passed’ or ‘failed’. The new 
Planning Performance Framework, publish in March by Heads of Planning Scotland is 
an excellent initiative and one which provides a more coherent and holistic approach to 
measuring performance and identify areas for improvement, but it should not be used as 
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a blunt instrument.  Rather, it should be a key tool in supporting a culture of continuous 
improvement in local authorities where high performing authorities can support poorer 
performers to develop.  
 
Indeed, there is a need for continuous improvement approaches to be applied across 
public and private sectors, across local government, Scottish Government and the Key 
Agencies. Given this, RTPI Scotland is of the view that the new Planning Performance 
Framework should apply across planning authorities, Scottish Government and the Key 
Agencies.    
 
Also, we feel that it is imperative that a national continuous improvement programme, 
including a knowledge portal, should be put in place, involving all players in the planning 
system.  The Scottish Government-funded Planning Development Programme is 
scheduled to end in March 2013.  There is an urgent need for Scottish Government to 
work with Heads of Planning Scotland, RTPI Scotland and other key interests to 
examine how to continue to support improvement.  It should be borne in mind that the 
performance of a planning authority is dependent upon not just planning applicants 
working well with them, but also the raft of Statutory Consultees most of which are 
answerable to Scottish Ministers.  We need to ensure that performance improvement 
strategies bring together all sectors to ensure that they are all aware of one another’s 
needs and perspectives.    

 
I trust that the Committee will find this helpful. If you would like to discuss any aspect of it,  
or require clarification on any points raised, please contact me on 0131 229 9628 or 07850 
926881. 
 
Yours sincerely 
 
 
 
 
Craig McLaren 
National Director, RTPI Scotland 
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CONSULTATION ON MISCELLANEOUS AMENDMENTS TO THE PLANNING SYSTEM 2012 

1. THE PUBLIC SERVICES REFORM (PLANNING) (PRE‐APPLICATION CONSULTATION) 

(SCOTLAND) ORDER 2012 SG/2012/52  

1.1 Introduction 

Homes  for  Scotland  is  the  representative  body  of  the  Scottish  home  building  industry, with 

around 160  full and associate members.  Its members build around 95% of all new homes  for 

sale  built  each  year,  as  well  as  a  significant  proportion  of  the  affordable  housing  output 

annually.  Homes  for  Scotland  makes  policy  submissions  on  central  and  local  Government 

planning and policy  issues affecting  the  industry, and  its views are endorsed by  the  relevant 

local committees of its members. 

Homes  for Scotland welcomes the opportunity to comment on the consultation on reform of 

the  planning  system.  It  is  pleased  to  provide  this  brief  statement  of  evidence  for  the  Local 

Government and Regeneration Committee of the Scottish Parliament, and looks forward to the 

round‐table discussion on 30 May 2012. 

1.2 Proposed Changes – Pre‐Application Consultation 

Homes for Scotland members, their legal and professional advisers began to advise Homes for 

Scotland of their concerns over the impact of the 2006 Planning Act on Section 42 applications 

within a relatively‐short time of the Act coming in to force. Under the 1997 Act and regulations, 

it was always accepted  that, where  the holder of planning  consent with  conditions attached 

wished  to alter one or more of  those  conditions,  then a planning application  required  to be 

submitted and be subject to the same scrutiny as any other application. 

However,  the  introduction  of  a  pre‐application  process  for  national  and major  applications 

added new stages to the planning application process, in particular the 12‐week period of pre‐

application consultation (PAC). This process is designed to allow an early opportunity for debate 

on  the major  issues of principle  raised by national  and major  applications,  and hopefully  to 
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ensure a less contentious decision‐making process. It is, as the Scottish Government recognises, 

an unintended consequence that a future Section 42 application relating to a national or major 

scheme is then obliged to follow the same procedure. 

Generally, a Section 42 application is intended to change a condition relating to a minor detail 

of the development, or an operational matter related to the construction. Examples may be the 

substitution of a particular  component of a building – a window detail,  roof  tile or  surfacing 

material, for instance; changes to the working hours on a site; substitution of one drawing for 

another; a change of house type on a plot or alteration of a condition which can no longer be 

complied with because of some external  factor outwith  the applicant’s control. Such changes 

are  in  no way  related  to  the  principles  on which  consent was  granted,  or  are  not material 

changes to the form and content of the development. 

It  has  been  a  source  of  great  frustration  to  developers  that  such minor  issues  have  led  to 

substantial delays  in  implementing  planning  consents.  In  addition,  there  are  of  course  costs 

involved in a new consultation process, as well as the costs arising from project delays – more 

professional  fees; more  finance  costs  from  longer  borrowing  periods;  and  potential  loss  of 

income from customers who go elsewhere. 

The  intended  outcomes  of  the  reforms  introduced  by  the  2006 Act  included  greater  speed, 

efficiency and certainty in the planning process. More generally, there seems to be widespread 

support for the principle that more development should be encouraged in pursuit of economic 

recovery, subject of course to appropriate planning scrutiny.  

The unintended  impact of  the 2006 Act on  Section 42  applications  goes  against  all of  these 

desired outcomes. 

1.3 Pre‐conditions and impacts of the proposed changes 

The explanatory document sets out a very full and fair discussion of the issues arising from the 

proposed  change.  In  Homes  for  Scotland’s  view,  it  demonstrates  clearly  that  there  are  no 

negative  impacts from the proposed changes.  In particular, there  is no reduction  in the scope 

for planning authorities or third parties to scrutinise and challenge any application for a change 

to conditions on an existing consent. 

The alternative suggestions all involve the introduction of a further process or set of decisions 

to  be  taken.  There  is  no merit  in  introducing  further  processes when  the  overall  aim  is  to 

further streamline and modernise the planning process. 
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There  is  no merit  in  introducing  further  delays  into  an  already‐lengthy  planning  process  in 

relation to very minor matters of detail and operation. Planning should be aligned with other 

aspects of public policy and regulation in seeking to encourage beneficial development. 

1.4 Conclusion 

Homes  for Scotland  fully  supports  the proposed changes  to pre‐application consultation, and 

considers that the explanatory document presents a thorough  justification of the case for the 

changes. 

2.  THE  PUBLIC  SERVICES  REFORM  (PLANNING)  (LOCAL  REVIEW  PROCEDURE)  ORDER  2012 

SG/2012/53 

2.1 Proposed Changes – Local Review Procedure 

The Local Review system appears to have worked satisfactorily, despite  initial misgivings from 

the  development  industry.  The  performance  of  Local  Review Bodies  (LRB),  in  terms  both  of 

speed and quality of decision‐making, seems to have been satisfactory. 

In addition  to  introducing  LRBs,  the Act  reduced  the  time period  for  lodging appeals against 

non‐determination  from 6 months  to 3 months, as part of  the approach  to  speeding up  the 

planning system. However, the option of extending this period where both sides agreed it was 

helpful was built  in  for major  applications.  It  appears  to be  an  anomaly,  as  the  explanatory 

document suggests, that this provision was not also built in to the LRB procedures. 

The document  suggests  that  rectifying  this  anomaly would  result  in  greater  consistency  and 

fairness, would only happen when  the applicant and appointed person agreed  it was helpful, 

and would remove unnecessary appeals from the system. Homes for Scotland would agree with 

all of those positive outcomes. The document is clear that this consistency can only be achieved 

by  legislative  change, but  that  the outcome  is  consistency.  There  are no negative outcomes 

described  in  the document, and Homes  for Scotland agrees  that  there would be no negative 

outcomes. 

2.2 Conclusion 

Homes  for Scotland  fully  supports  the proposed changes  to pre‐application consultation, and 

considers that the explanatory document presents a thorough  justification of the case for the 

changes. 



Agenda Item 1  LGR/S4/12/14/3 
30 May 2012 

4 

 

3. PLANNING REFORM – FEES FOR PLANNING APPLICATIONS 

Consultation on Fees for Planning Applications 2012  

The Scottish Planning Minister has  initiated a consultation on  the next steps  in  the reform of 

the  planning  system.  Consultation  responses  are  sought  on  five  topics,  including  fees  for 

planning applications. The consultation ends on 22 June.  

Homes for Scotland, as a representative body, must collate a response which reflects the views 

of  its  membership.  The  Committee  will  understand  that  there  is  an  internal  process  of 

consultation  and  discussion  involved,  and  that  it  is  not  possible  for  Homes  for  Scotland  to 

provide  the  Committee  with  a  definitive  statement  of  the  membership’s  view  on  all  the 

consultation questions at  this stage. However, members are clear on a number of key  issues 

and outcomes, and this statement summarises these key positions. 

3.1  Purpose of planning reform 

Homes  for  Scotland  fully  supports  the  statement  in  paragraph  1  of  the  planning  fees 

consultation paper: 

“An effective, efficient and proportionate planning  system which  is  focused on outcomes will 

deliver benefits to the wider Scottish economy.” 

Homes  for Scotland also supports  the aims and principles underlying  the amendments  to  the 

fee regime as set out in paragraph 4. 

New  development  will  drive  sustainable  economic  growth.  Public  value  will  be  achieved  if 

additional  resources  applied  to  planning  through  higher  fees  result  in  more  sustainable 

economic growth. That  requires  the whole package of planning  reforms  to work  together  to 

secure  a  more  efficient  and  effective  planning  system  which  promotes  growth.  The  new 

National Planning Policy Framework in England and Wales is very clear that planning authorities 

must step up their performance and deliver through the planning system the growth which will 

support  economic  recovery.  The  Scottish  planning  system  cannot  afford  to  perform  less 

effectively than south of the border, as that would put Scotland at a competitive disadvantage. 

3.2  Resourcing the planning system 

Homes for Scotland accepts that planning authorities generally do not cover the costs of their 

services  through  fees and other  revenue sources. There  is no objection  in principle  to higher 

fees which would cover a higher proportion of costs. However, planning is a statutory function 

of local authorities, and Homes for Scotland would not wish to see the responsibility of Councils 
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to fund a proper service replaced in its entirety by fee income. The level of increased fees must 

strike  a  balance  between  what  is  reasonable  and  proportionate  for  the  applicant  to  pay, 

without deterring essential investment in the Scottish economy, and Councils’ revenue funding 

from Community Charge and other income sources. 

It  is also essential  that  local authorities are obliged  to apply all planning  fee  income  to  their 

planning service. Homes for Scotland appreciates that the principle of “ring‐fencing” resources 

is  not  favoured,  either  in  terms  of  resources  provided  to  local  government  by  central 

government  under  the  Concordat  arrangements,  or  in  terms  of  local  government  internal 

financial management. However, Parliament should be clear that Homes for Scotland members 

can not accept any system of higher planning fees unless all the money is applied to providing 

an improved planning service. 

3.3  Level of Fees 

Homes  for  Scotland  is  still  collating  the  views  of  its members  on  the  detailed  proposals  for 

calculating fees, so cannot comment at this stage on the proposals. In general, a maximum fee 

level  in  the  order  of  £100,000  is  not  strongly  opposed  provided  that  the  promised 

improvements and benefits are delivered. 

It  should  also  be  borne  in mind  that  planning  fees  are  only  one  of  a  number  of  possible 

regulatory fees and associated costs involved in the development process. Other consents such 

as Building Warrant, Road Construction Consent and many others also  incur fees.  In addition, 

planning applications, particularly major applications, are routinely accompanied by a range of 

technical studies and  impact statements. Homes for Scotland members have reported a range 

of  costs  for  such  studies, depending on  the  requirements of  the planning authority.  It  is not 

unusual  under  the  present  system  for  an  applicant  for  planning  consent  for  a  housing 

development to pay a planning fee of £5 – 10,000 but also incur costs of £250,000 ‐ £500,000 to 

produce  supporting  impact  assessments  to  assist  the  Planning  Authority  to  determine  the 

application. 

The  issue  of  proportionate  fees  for  the  scale  of  application  is  therefore  important,  but 

proportionate  costs  also  need  to  apply  to  other  parts  of  the  process  of  seeking  planning 

consent. 

3.4  Simpler and easier administration 

One of  the consequences of an under‐resourced planning service has been  the diminution of 

service provided,  in  terms of officer  time available  to applicants  to deal with discussion and 

negotiation.  Many  Councils  have  sought  to  deal  with  this  problem  by  introducing  further 
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charges for pre‐application meetings, seeking payment by applicants of the Council’s costs for 

processing S 75 Agreements, and  so on. Homes  for Scotland  therefore  strongly  supports  the 

proposal  that a single planning  fee will cover  the planning application, neighbour notification 

costs, pre‐application discussions, preparing  S  75 Agreements  and  the  costs of  Local Review 

Bodies.  This  allows  the  planning  service  to  be  identified  clearly  as  the  responsibility  of  the 

statutory planning authority. 

3.5  Link to performance of planning authorities 

Homes for Scotland members consider that this is the key issue related to fees. They have long 

held  the view  that higher  fees would be acceptable  if accompanied by clarity of process and 

certainty/predictability  over  timescales  for  a  decision.  Progress  has  been  made  in  some 

authorities – for instance in Edinburgh and Highland where processing agreements are used as 

standard  for  major  applications.  The  clarity  over  information  requirements,  timescales  for 

stages of  the process and  lines of communication has been broadly welcomed by applicants. 

The  two  Councils  involved  have  achieved  very  good  performances  on  delivering  the 

commitments set out in processing agreements. 

However,  the  vast majority  of  planning  authorities  do  not  use  processing  agreements  as  a 

matter of course. Performance  in  those authorities still varies enormously. There  is scope  for 

improved performance. Some of that will come from resourcing the service with sufficient staff, 

but much of  it will come from clearer and simpler processes, more proportionate  information 

requirements, and a focus on delivering economic growth through development.  

The  development  by  Heads  of  Planning  Scotland  of  an  improved  Planning  Performance 

Framework is welcomed. Some improvements to this framework will doubtless emerge through 

usage and practice.  It  is  important  from  the outset, however,  that planning  reform uses  the 

outputs  from  the  Framework  to  verify  that  customers  are  receiving  the  level  of  service 

expected and that, if that is not the case, then the level of fees charged is reduced accordingly. 

Such  an  incentive  to  the  planning  authority  is  essential  to  guarantee  their  commitment  to 

continuous improvement of the planning service.  

3.6  Delivering public value 

Land use planning is a statutory duty on local authorities. The delivery of that function in a well‐

resourced,  efficient  and  timely manner  therefore  represents  public  value  if  that  service  is 

largely self‐funded  through  fee  income. All users of  the planning system,  including applicants 

for planning consent, are also stakeholders and members of the community and are therefore 

entitled  to  expect  a  service  which  performs  well  and  delivers  clear,  well‐reasoned  and 

transparent decisions in return for the fees paid.  
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3.7  Conclusion  

Homes for Scotland has supported the  intentions of planning reform under the 2006 Planning 

Act, and continues to support the aims set out by the Minister in his current consultations. An 

efficient,  effective  and well‐resourced  planning  system  is  a  key  tool  in  delivering  Scotland’s 

objective of sustainable economic growth. Homes for Scotland members will work closely with 

the Government to ensure that a revised planning fee system  is fair and proportionate and  is 

applied to achieving enhanced performance of the planning system. 

 



 

 

Scottish Renewables: Local Government and 

Regeneration Committee 

Submission of written evidence on planning, Scottish Statutory Instruments and 

fees 

Scottish Renewables is the leading voice in the renewable energy industry in Scotland. We 

represent more than 320 organisations working across a range of technologies including 

wind, marine, hydro, bioenergy and solar. We welcome the opportunity to provide evidence 

to the Local Government and Regeneration Committee on the issue of fees for planning 

applications, alongside the draft Public Services Reform Orders (Scottish Statutory 

Instruments) on pre-application consultation (PAC) and Local Review Boards (LRB). 

Renewable energy forms a more prominent part of planning policy than ever before in order 

to realise Scotland’s commitments on climate change and renewable energy targets. Added 

to this, our renewable energy targets are evolving rapidly, with our ambitions rising as the 

industry moves to step up to each challenge. National Planning Framework 2 (NPF2) and 

Scottish Planning Policy (SPP) were written at a time when our targets were to meet the 

equivalent of 20 per cent of energy demand and 50 per cent of electricity demand from 

renewables by 2020. These have since risen substantially (the electricity target having 

doubled) to 30 per cent and 100 per cent respectively, so it is critical that the planning 

system is designed to enable the level of deployment required over the next eight years and 

planning policy must strive to keep up with the pace of innovation across the various 

technologies within this sector to ensure it remains fit for purpose.  

At a local level, there remains a great deal of awareness raising and education to be done to 

ensure factual, balanced information on renewable energy projects reaches communities and 

local decision makers. Effective public engagement is fundamental to ensure fair and 

informed planning decisions are made in as short a time as possible. Despite strong national 

planning policies and many good decisions made locally, there exists a disconnect in some 

areas between national priorities and local planning. There remain a number of planning 

authorities whose Spatial Frameworks for onshore wind have not yet been completed, or do 

not align with national policy and guidance. Furthermore, local decision making in some 

areas continues to be highly unpredictable, which creates significant uncertainty, risk and 

cost for investors in renewable energy.  

The terrestrial planning system is also crucially important to the offshore and marine 

renewables sector, as those projects will need to deliver the power they generate onto the 

land, requiring substations, cables and overhead lines. It is therefore crucial that the 

terrestrial and marine planning regimes dovetail, providing an integrated system that gives 

investors confidence in Scotland’s entire planning system. 

To ensure the balance between national priorities and policy objectives is met, we 

recommend the following actions:  
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 Align National Planning Framework 3 (NPF3) with the 30 per cent renewable energy 

target, ensuring all key grid upgrades are supported by NPF3. 

 Monitor determination rates and times for all renewables projects centrally to identify 

issues and trends and to increase transparency. 

 Evaluate the extent to which local authority spatial frameworks, supplementary 

planning guidance and other renewables guidance interacts with SPP and national 

guidance, with the content subject to scrutiny by Scottish Ministers. 

 Address the lack of resource in planning authorities and statutory consultees to deal 

with large, complex, technical applications within the required timescales, with 

consideration of shared services across authorities and reduction in volume of 

information required in applications. 

Scottish Renewables’ enclosed comments are representative of the concerns shared by our 

membership of developers, advisers and others involved in the renewable energy industry. 

Our views can be divided into the following sections  

Evidence on the structure of planning fees in Scotland 

Public Services Reform (Planning) (Pre-application consultation) (Scotland) Order 

2012  

Public Services Reform (Planning) (Local Review Procedure) (Scotland) Order 2012  

We hope that this evidence helps to contribute towards creating a Scottish planning system 

that is fit for purpose, more efficient, inclusive and promotes sustainable development in the 

most appropriate locations. 

Yours Sincerely, 

Jenny Hogan 

Director of Policy 
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Evidence on the structure of planning fees in Scotland 

Applications for the development of electricity generating stations are considered through two 

separate approval systems in Scotland. Applications to construct and operate power stations, 

power lines and onshore wind farms in excess of 50MW, including power stations that are 

not wholly or mainly driven by water (such as coal/gas fired or nuclear plant) and 

hydroelectric generating stations, are made to Scottish Ministers under sections 36 and 37 of 

the Electricity Act 19891 – this also applies to applications for offshore wind farms and 

generating stations wholly or mainly driven by water, such as wave or tidal generating 

stations,  in excess of 1 MW. Applications for proposed onshore developments below this 

50MW threshold are determined by Local Planning Authorities under the Town and Country 

Planning (Scotland) Act 1997. The existing fee structure for each of these approval systems 

is currently under review by the Scottish Government. We would urge the Scottish 

Government to ensure that any changes to the fee structures of one of these approval 

systems should be in line with the other and proportionate to the level of resource that it 

demands. 

Local authority planning departments, the Scottish Government’s Energy Consents and 

Deployment team, Marine Scotland and agencies such as Scottish Natural Heritage and 

SEPA, are operating under increasing pressure to respond to an ever-greater volume of 

renewable energy applications – both onshore and offshore.  Given resource constraints 

placed on statutory bodies, developers are finding it increasingly difficult to secure 

meaningful and constructive discussion around applications, and in some cases developers 

are experiencing considerable delays in determination times.  It is clear that, in a number of 

cases experienced by our members, decision makers are not sufficiently equipped in terms 

of technical expertise or staff resource to process and make judgements on what are 

complex, technical projects and lengthy applications. We are also aware that this resource 

constraint has led to a number of local authorities and consultees now starting to charge 

applicants for pre-application meetings. We believe planning fees should be distributed 

effectively to provide sufficient resource within the local authority to meet these demands  

We recognise that the current system for charging and allocating planning fees is no longer 

fit for purpose, with the gap between income and expenditure widening to £20 million in 

2009/102. Therefore, we support the aims and principles of the current Scottish Government 

consultation on Fees for Planning Applications. However we are concerned that the 

proposed increase in fee rates for energy developments (in some cases representing a 17-

fold increase) appears to be out of line with the recent Audit Scotland report, Modernising the 

Planning system, which found that in 2009/10, as much as 50 per cent of expenditure on 

processing planning applications was offset by income. We believe that the current proposed 

maximum of £100,000 could place a disproportionate financial burden on projects and would 

put the development of certain technologies and projects at risk.  Furthermore this could lead 

to developers seeking to minimise the extent of the planning application boundary and 

greatly increase the complexity of the planning applications. Scottish Renewables would 

                                                           
1
 http://www.legislation.hmso.gov.uk/acts/acts1989/Ukpga_19890029_en_2.htm  

2
 Audit Scotland “Modernising the Planning System”  http://www.audit-

scotland.gov.uk/docs/central/2011/nr_110915_modernising_planning.pdf  
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welcome a revision of the proposed maximum fee to be brought in line with the cost of 

processing the application and a scaling of fees on the basis of ‘proposed capacity’.  

In general, our members have expressed a willingness to pay increased fees as long as that 

increase is proportionate and can be seen to deliver an improvement in the delivery of the 

decision-making process with more certainty, clarity and timely decision making.  However, it 

would seem appropriate to attempt to achieve improved performance by utilising existing 

controls on timescales and  encouraging the use of processing agreements, which can help 

to manage expectations and deliver a more efficient outcome. Scottish Renewables is keen 

to see processing agreements become standard practice for the determination of renewable 

energy applications.     
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Public Services Reform (Planning) (Pre-application consultation) 

(Scotland) Order 2012  

Scottish Renewables welcomes the opportunity to provide evidence on this draft Order which 

we believe will contribute towards making a Scottish Planning System that is fit for purpose 

and efficient. Pre-application consultation (PAC) is a key element of any proposed 

development and recognised as good practice by industry. This can ultimately improve the 

overall quality of planning applications, address misunderstandings, mitigate negative 

impacts and discuss any issues a community has in an open, productive and proactive 

manner.  The current requirements a prospective applicant must undertake during pre-

application consultation for major developments include: 

 Serve a Proposal of Application Notice (PoAN) on the planning authority 

 Consult with the community councils in the area 

 Hold a public event 

 Publish information in a local newspaper regarding the proposed development, 

including where and when the public event is to be held and how representations can 

be made to the prospective applicant  

 Carry out an additional steps that the planning authority may require (the authority 

has 21 days from the receipt of the PoAN to request additional consultation 

 Prepare a report of the PAC. This report should include what consultation was carried 

out and, if applicable, how the proposal changed  

 No application can be made for 12 weeks from the submission on the PoAN 

With this in mind we agree with the proposal to remove the statutory requirement for Pre-

application consultation from section 42 applications as we believe that the 12 week delay 

that this can impose on projects – that have already been exposed to the PAC process as 

part of the grant of the original planning permission – is disproportionate and can have a 

significant impact on commercial viability. Furthermore, we agree with the concern that 

communities themselves can end up confused and frustrated because they are under the 

mistaken impression that PAC in relation to section 42 applications relates to the whole 

development, which is not the case.      
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Public Services Reform (Planning) (Local Review Procedure) 

(Scotland) Order 2012  

Schemes of Delegation were introduced to create a more efficient planning process and are 

mandatory for applications within the category of Local developments. However, the 

experience of an increasing number of our members indicates that there are different 

approaches to Schemes of Delegation being followed across various local authorities, which 

in turn reduces the predictability of the system and heightens risk for investors, developers, 

land owners and communities, thus jeopardising their ability to make a meaningful 

contribution towards national renewables targets.  

Scottish Renewables has some concerns that, as a result of the extra work load placed upon 

planners to process applications and the pressure to review significant levels of technical 

detail within a two month timeframe, planning authorities and statutory consultees are 

adopting a disproportionate approach to requesting information relative to the impact of the 

project. Feedback from our membership suggests that environmental information, visual 

impact assessment and noise assessment are often requested to a detail which they feel is 

not reflective of the relative impact. We appreciate that planning officers are under pressure 

to determine a number of relatively technical applications within the required timeframe, often 

in the face of a degree of local opposition.  However, we are concerned that, in some cases, 

there is a temptation simply to request more detailed information from the applicant to allow 

more time for the consideration and decision-making process.    This places significant 

additional cost on the developer, as well as delaying the determination process.  

It is for these reasons that we support the proposal to amend Section 43A(8) of the 1997 Act 

to allow the applicant and the appointed person to agree an extension to the prescribed 

period for determination.  However, there are a few caveats to this support. The industry is 

experiencing longer determination periods and, in some cases, significant delays to projects. 

Therefore any proposed extensions should be proportionate to the scale of the project and 

the demands that it places on the planning authority. 

We have some wider concerns with the Local Review process, where refusals by the 

planning officer of local developments determined under the relevant Scheme of Delegation 

have led to appeals being determined by the Local Review Body (LRB).  In some cases it 

appears that LRBs are ill-equipped to make decisions due to the complexity and level of 

technicality of projects.  Feedback from Scottish Renewables’ members on their experiences 

includes instances of LRB members: 

 misrepresenting facts and not correcting them after having them formally highlighted  

 expressing pre-determined decisions  

 wilfully refusing or neglecting to address salient concerns or proven inaccuracies 

during live processes 

 failing to adequately or accurately record minutes of dialogue during LRB meetings  

 breaching COSLA's guidance on procedural issues 

 straying from delivering valid justifications during LRB hearing processes 

 entering into conjecture during LRB hearing summation processes, without correction 
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 no site visit or opportunity for developer to respond during the hearing 

 use of inaccurate material on which to base decisions 

It should not be the case that developers are simply left with the very expensive and time-
consuming option of judicial review when seeking an independent, objective review of a 
refused application.  Scottish Renewables’ members continue to express a growing concern 
with the unpredictability and apparent lack of accountability, scrutiny and objectivity in this 
review process for projects refused under delegated powers within the planning system.  
 
Scottish Renewables objects to the proposal to change the time period on determining local 
reviews as we believe that the current period of two months is sufficient to ensure timeous 
decisions on appeals for local applications. However, we would ask the Scottish Government 
to review the appropriate Hierarchy of Developments for renewable energy projects and 
enhance scrutiny of the LRB process to ensure sound determinations are made based on 
planning grounds. 
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Planning Aid for Scotland 

Submission to Local Government & Regeneration Committee 

Re: Invitation to give written and oral evidence on planning SSIs and fees 

 

 

Planning Aid for Scotland (PAS) is an independent organisation, working across Scotland 

to help people shape their local environment and improve the way people engage with the 

planning system. As an independent organisation, impartiality is our most important 

guiding principle – one that we will not compromise. We deliver all our services with an 

impartial and professional approach. 

 

PAS has built up a wealth of experience and tapped into the local knowledge of 

communities all around Scotland and their experiences of the planning system. In the 

nearly twenty years of its existence, PAS has worked with over 1,000 community councils, 

helping individuals and communities understand the extent to which they can influence 

decisions about their local environment.  

 

Our services are delivered by a volunteer network of more than 300 planning 

professionals. We also work with legal experts, communications specialists, community 

artists and others. They offer not only their time but also their professional skills in order to 

enable people to engage proactively with the planning system. 

 

PAS achieved Investing In Volunteers accreditation in 2008 and again in 

2011, recognising our professional approach to working with volunteers. 

Volunteering is at the heart of what we do and our volunteers add a unique 

value to our services: something widely appreciated by our clients and 

partners. 

 

PAS is a charitable organisation, operating on social enterprise principles. 

 

 

Planning Aid for Scotland has reviewed the full package of measures announced by the 

Scottish Government in March setting out the next stage of planning reform, and welcomes 

the Government’s continued commitment to ensuring an efficient and effective plan-led 

system. PAS is especially pleased to note the proposed approach advocating refinement of 

the statutory provisions based on the 2006 Act, and continuous improvement in the 

management of the system, with a view to maintaining a stable procedural environment for 

planning for the long term. 

 

PAS agrees with the emerging consensus that earlier public engagement in planning makes 

for improved placemaking, better decision-making, creates public trust and leads to greater 

efficiency.  
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More than three years on from implementation of the first round of planning reform stemming 

from the 2006 Act, PAS is of the view that now is the time to reflect more widely on how 

members of the public perceive and engage with the planning system - and the first part of 

our submission undertakes to do so. 

 

PAS believes that effective engagement must lie at the heart of the Scotland’s planning 

system. Since the objectives for planning reform were set out, engagement has been a 

central focus of the Government’s overall philosophy for planning in Scotland - indeed it was 

the focus for the greatest amount of parliamentary debate in 2006. However, PAS equally 

recognises that efficiency and effectiveness in supporting sustainable economic growth is 

paramount. 

 

It is for this reason, and looking at planning in Scotland in its widest context that PAS wishes 

to put before the committee its concern that public expectations of the planning system are 

being insufficiently managed in terms of opportunities and rights to oppose planning 

decisions. Perhaps inevitably, this applies especially in the case of members of the public or 

groups who seek to oppose development - both groups with whom PAS engages on a day-

to-day to basis. 

 

Furthermore, greater environmental and planning awareness, together with more 

empowered and articulate communities of interest, can mean that certain groups are able to 

use the opportunities of the planning system to mount protracted challenges to certain types 

of proposed developments whereas other are underrepresented. 

 

PAS’s advice service deals with hundreds of calls every year (largely clients seeking help to 

understand the planning system) which demonstrate that frequently, much expense, delay 

and unnecessary heartache is still caused by lack of understanding by the public of what the 

planning system can and cannot do. This applies most particularly in the case of people who 

are affected by more localised planning issues and who are nevertheless encouraged to 

positively engage with the planning system and express their views.  

 

PAS believes that this current stage of planning reform presents an opportunity to start to 

address this issue. Other aspects of current consultation papers on such topics as Local 

Development Plan examinations and advertising arrangements relate to this matter and 

raise issues both for and against effective engagement in the process of an effective and 

authoritative plan-led system. 

 

Following the otherwise highly effective reduction of planning policy and guidance 

documentation, PAS is of the view that significant omissions still remain within policy and in 

terms of 

 

 how the planning system is intended to serve the public interest, not the private self 

interest. 

 the role of planning in providing policies and supplementary guidance which contain 

detailed planning standards, but which are intended to be used as discretionary 

guidance. 
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PAS has substantial experience of explaining the issues described above to members of the 

pubic via its planning advice service and community training events.  

 

Therefore, in the preparation of its next generation of planning information sheets, PAS 

intends to place much greater emphasis on this aspect, as well as clearly setting out the 

various extant rights to challenge planning decisions. 

 

These are key concepts which require to be understood by the population of Scotland well-

versed in planning in its widest terms. 

 

Comments on specific aspects of reform package: 

 

Statutory pre-application consultations and applications to change planning conditions 

PAS would not normally support a proposal to reduce the level of public consultation, but is 

aware of ongoing concerns within the planning community about the requirement to 

undertake the full 12 week pre-application consultation (PAC) procedure where an 

application is to be made under section 42 (to develop land without compliance with 

conditions previously attached to a permission for a major development). The majority of 

such applications are not likely to deal with highly significant matters or warrant further PAC 

and ensuing costs.  

 

On this basis, PAS is satisfied that the proposed amendment is being made in the interest of 

proportionality and expediency. 

 

PAS therefore supports the proposed amendment. 

 

Amendments to local review procedures 

PAS supports the Government’s proposal on the basis that it will streamline and simplify the 

planning system and will offer greater certainty to stakeholders. It will also give greater 

flexibility to applicants and planning authorities to negotiate satisfactory solutions rather than 

applicants feeling they have to resort to appeal on the basis of non-determination. By 

offering applicants and planning authorities the opportunity to legally extend the period for 

initiation of non-determination LRB rights for delegated applications, and with this process 

already existing for other forms of application to which rights of appeal apply, it would appear 

pragmatic to amend the process as proposed. 

 

PAS therefore supports this proposed amendment 

 

Fee structure 

PAS is aware of the general consensus amongst Scottish planning authorities that 

application fees require to be increased, and has read the findings of Audit Scotland on this 

matter. If fees are to be raised, PAS views it as essential that the significant increase in 

income which will come forward should be used to support and promote more effective 

public engagement, as well as being used for other measures to improve the efficiency of 

the planning system. There is a need for a Scotland-wide approach based on continuous 

Agenda Item 1 

30 May 2012 LGR/S4/12/14/5



 

4 

improvement bringing all interests together to share knowledge, skills, perspectives and 

resources. 

PAS therefore supports this proposed amendment 

 

 

 

 

 

Petra Biberbach 

Chief Executive 

Planning Aid for Scotland 
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Written Submission from Planning Democracy for Roundtable on 30th May 2012 

 

Dear Local Government and Regeneration Committee,  

 

Planning Democracy is a voluntary organisation made up of a group of community advocates, community 
councillors, planners and individuals who have been affected by planning decisions. We were established in 
2009.  

 

Our vision is for an equitable, inclusive and transparent planning system in Scotland where people are em-
powered to shape a better future through a process of robust debate. 

 

We have been investigating the way the newly reformed planning system is working for the public, how easy 
it is for them to use and the problems they face.  Below is a summarised version of our policy paper, which is 
the result of that work and the stories people have shared with us.  Our research has identified and detailed 
some of the specific problems that we feel currently inhibit participation.  

 

Our paper starts by explaining the approach that has underpinned our thinking and research. It then goes on 
to assess existing opportunities for democratic participation in planning decisions before describing some of 
the overarching issues our research has identified and detailing some of the specific problems that we feel 
currently  inhibit participation.  

 

Finally it lays out a range of possible solutions and reforms that would help to realise a more democratic 
planning system, this is our Manifesto for Change. 

 

In April 2012 we held a conference called Planning: The People’s Perspective, where we explained our re-
search and launched our Manifesto for Change.  Over 80 people attended our conference from all over Scot-
land, from Inverness to Dumfries, Ayrshire to Aberdeen. The clear message coming from the conference 
delegates made up mostly of individuals and community council representatives, was an overwhelming 
sense that their voice was not being heard and that the planning reforms have not delivered a more inclusive 
planning system. Many signed up to our Manifesto for Change and we have promised to take it forward and 
to campaign for the changes we have suggested.  
 
As such we would like to ask the committee to read our 4 page manifesto and if they have a chance to read 
the fuller document which details our arguments and showcases the case studies which can be found on our 
website at http://www.planningdemocracy.org.uk/2012/re-valuing-public-participation-discussion-report/ 
 
We would in particular urge the committee to consider the paragraph entitled “Rethinking national planning 
and the hierarchy of development”  and to take into consideration our suggestion to make the NPF process a 
symbol of a new culture of active planning democracy. We support the idea of a national plan with a vision 
for the development of the country but believe that it should provide an opportunity for an innovative national 
conversation on important issues such as energy and waste disposal. We hope that the committee will in-
clude this as a part of the roundtable discussion on the NPF process and how the Government can deliver its 
commitment to public participation in planning. 
 
Many thanks       Clare Symonds and the Planning Democracy Team 
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Re-valuing public participation in Scotland's planning system 
A summarised discussion draft of Planning Democracy’s Advocacy Paper  

and 

Manifesto for Change 
April 2012 

 

1. Who are Planning Democracy? 
Planning Democracy is campaigning for a fair and inclu-
sive planning system in Scotland. We are a national chari-
ty established in 2009 by a group of community advo-
cates, community councillors, planners and individuals 
who have been affected by planning decisions. We aim to 
strengthen democracy by promoting a stronger public 
voice in the Scottish land-use planning system. We be-
lieve that the planning system should be a democratic 
forum to debate development priorities and to help deter-
mine what development is in the public interest and what 
is not. Our vision is for an equitable, inclusive and trans-
parent planning system in Scotland where people are em-
powered to shape a better future through a process of 
robust debate. 

What is this document? 

The Scottish Government promised greater public in-
volvement in the planning system as a result of the 2006 
planning reforms. We have been investigating the way the 
new planning system is working for the public, how easy it 
is for them to use and the problems they face. Our work 
has involved examination of 13 case studies, it has been 
shaped by reviews of academic and policy research and 
conversations and email correspondence with many indi-
viduals, including a dozen detailed exchanges. 

These experiences provide a powerful account of a voice 
that has not been sufficiently heard in debates about how 
the planning system in Scotland works. This work there-
fore fills an important gap in recent debate about reform 
and culture change in Scotland’s planning system. 

This document is a summarised  'discussion draft' of our 
longer advocacy paper. It concludes with a range of pos-
sible solutions and reforms that would help to realise a 
more democratic planning system: our Manifesto for 
Change. The conference and your input and ideas will all 
feed into the final report. The full version with case studies 
and full arguments is available on our website 
(www.planningdemocracy.org.uk) where you can also 
make comments and discuss our proposals before we 
publish the final draft, due for publication in early-summer 
2012. 

We ask you to endorse our paper and support our 
Manifesto for Change. 

 

2. Problems: what’s wrong with the system 
we’ve got? 

Despite recognition of the importance of participation in 
the planning system our case study research suggests 
that people do not feel that the promises of participatory 
planning are being realised in practice. Overall, our case 
studies suggest that people feel that the system remains 
difficult to influence and understand. 

There’s more to planning than efficient decision-
making 

The Government have put a heavy emphasis on pursuing 
“sustainable economic growth” as the overarching goal of 
the system. This has led to a prioritising of the interests of 
developers who have come to be identified as the chief 
‘customer’ of the planning service (and who, above all, 
want quick and positive decisions) over other voices, lead-
ing to a focus on efficiency (e.g. speed) that undermines 
commitment to democratic decision-making. For all the 
people we have spoken to there was a strong feeling that 
local authorities viewed their relationship with developers 
as more important than that with local communities and 
people typically saw themselves as ‘outsiders’ struggling 
to get the attention of those who held the power to decide.  

There exists a significant inequality of arms 

The planning system is complex and many groups be-
come over-reliant on key individuals with expertise or 
knowledge, often gained on a very ‘steep learning curve’. 
Most people we spoke to engaged with the planning sys-
tem in their spare time, fitting it around the rest of life. De-
velopers, however, are able to employ full time profes-
sional experts. Poorer communities often have a strong 
disadvantage when it comes to representing their inter-
ests through the planning process. Finally, there was a 
consistent perception that developers and local authorities 
engage in detailed negotiations and discussions that lack 
transparency and which are not shared with the public. 

The value of participation is not recognised 

Whilst the government’s policy statements recognise par-
ticipation as important to the quality and legitimacy of the 
planning process, too often participation is seen as little 
more than a source of delay and unwanted opposition. 
Such attitudes are revealed in the use of dismissive labels 
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to describe citizens who get involved in the process. The 
widespread description of opponents of development as 
NIMBYs, or the ‘usual suspects’ for example is frequently 
used as a way of delegitimising people’s views and dis-
missing opposition. 

 

The costs of participation are not understood 

The most striking thing to emerge from our interviews was 
the negative consequences that getting involved in plan-
ning had on people personally. For most, the impacts 
were a story of frustration, of long hours spent battling 
against the odds in an unequal fight (that many had reluc-
tantly taken on) in which they didn’t feel that their views 
were being taken into account. For many this translated 
into cynicism or mistrust of the system. For some it has 
resulted in feelings of complete disempowerment, leading 
to depression and anxiety states. The cost of delay to 
businesses in the planning process is well recognised; the 
cost to members of the public trying to get their voices 
heard is barely acknowledged. 

The system doesn’t work with the grain of how and 
why people get involved 

The aim of recent approaches to participation in planning 
has been to encourage early engagement or ‘frontloading’ 
of participation. We support this laudable aim, but not at 
the expense of people’s right to get involved later in the 
process. In our case studies, it was only pre-existing, well-
organised groups that were aware of any emerging devel-
opment plan and seeking to influence policy within it. At 
the level of national planning (National Planning Frame-
work) even well-established groups missed the opportuni-
ty to influence large-scale 'national developments' in their 
local area. Given the low levels of public awareness and 
the complexity of plan-making processes it is unfair to 
blame people for this. 

Local plans with low participation and uncertainty in 
decision-making 

It can be difficult to interest people in abstract discussion 
about the future of an area, typically involvement starts in 
response to a particular site designation or proposal. 
There is also considerable confusion about how a site 
designated for one use could be approved for another, 
often less welcome development. Whilst such discretion is 
a valuable dimension of the system, it is important that 
local plans provide a level of certainty to communities to 
ensure that, where they do make the effort to get involved, 
their time and energy is not wasted. 

Unequal rights of appeal 

We found widespread frustration at the inability to chal-
lenge unpopular decisions, and several cases where the 
sense of injustice that this provoked was hard to disagree 
with – notably where a decision seemed to represent a 
departure from the development plan, ran contrary to poli-
cy, seemed not to have taken into account important is-
sues, or where the local authority seemed to have a mate-
rial interest in a positive outcome.  

Reforms to the appeals process, especially the move to 
more inquisitorial ‘hearing’ sessions rather than more for-
mal public local inquiries, has been met with mixed feel-
ings. Whilst the format of public local inquiries imposes 
huge challenges on communities in terms of expertise, 
time and money, they also often feel that the formal inter-
rogation of a proposal provides a thorough opportunity to 
debate ideas and allows them a ‘day in court’. Whilst most 
hearings seem to be conducted in a fairly inclusive way by 
the DPEA there are concerns that people do not have a 
right to be heard in a hearing and that sometimes issues 
that are important to communities are not adequately ad-
dressed within the scope of an appeal. 

Rules and conditions must be better enforced 

An unexpected theme to emerge from our case studies 
was the extent to which claims made in planning applica-
tions about the environmental impact of development, or 
conditions attached to applications to minimise such im-
pacts, are enforced. This was an important reminder, that 
for people living with ‘bad neighbour’ developments, there 
is an ongoing emotional and environmental toll that can 
last throughout the life of a planning permission. The 
sense of injustice that people felt where promises made in 
applications were not being met was acute and entirely 
understandable. 

Poor access to court justice 

The potential costs and implications of legal action were 
an issue that recurred in our case studies. This perhaps 
reflected the fact that many of the stories we heard were 
of communities that had lost the planning battle and were 
seeking other means to challenge decisions. For many 
this was about a desire to have their view recognised and 
listened to in a way that it wasn’t in the initial decision-
making process. Improving the initial process is therefore 
the best way to deal with many of these cases. However, 
where things had gone wrong, it was important to people 
that the courts would take seriously their concerns and 
recognise their right to have decisions scrutinised. 

 

3. Solutions: what needs to change to realise 
an active planning democracy? 

Our research and analysis has highlighted the following 
key principles that that should underpin change to create 
a fairer and more inclusive planning system for Scotland. 

1. A culture of active democracy where policy priori-
ties and planning decisions can be debated on 
equal terms.  

2. A just planning process where inequalities are 
challenged, including access to various re-
sources and power, and where wider social and 
environmental interests are balanced with local in-
terests, not private gain.  

3. An open planning system that builds public trust 
through transparent accountable decision-making 
with a clear indication of how people’s input has 
been taken into account.  
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4. An empowered public with the skills, experi-
ence and knowledge to participate in a decision-
making process.  

5. An accountable planning process in which there is 
an affordable and speedy system of redress.  

6. A planning system where power and influence 
flows both from the top-down and bottom-up 
where development is ‘plan-led’ but people can 
challenge the principle of developments support-
ed in national policy. 

 4. Our Manifesto for Change 

The following are a range of solutions and reforms that 
would help to realise a more democratic planning system. 
These solutions have developed from an analysis of our 
case studies as well as research and discussions with a 
wide range of people. We hope you can endorse our Man-
ifesto for Change and use it to campaign together for a 
stronger public voice in a fair and inclusive planning sys-
tem. Remember this is a 'discussion draft', your input will 
help to develop the final version. 

 

There’s more to planning than efficient decision-
making to sustain economic growth 

In order to promote participation we believe that there 
needs to be: 

 An acknowledgement from government that effi-
cient decision-making is not the only priority for 
planning. 

 

Valuing participation: recognising public expertise, 
supporting its development 

In order to ensure that the value of participation is fully 
recognised we believe there needs to be: 

 A greater recognition of the importance of the 
right to participate enshrined in the Aarhus Con-
vention and a commitment to developing innova-
tive and effective approaches to ensuring peo-
ple’s voices are not just heard but listened to and 
taken into account in decision-making 

 A recognition of the potential contribution of citi-
zen-experts to shaping national policy, and of the 
value of bottom up challenges in helping to shape 
policy on key environmental questions  

 Political and governmental leadership in changing 
the culture of planning towards a more active de-
mocracy  

 

Supporting participation: recognising the costs and 
benefits of participation 

In order to better support empowered public participation 
we believe there needs to be: 

 Greater recognition of what is at stake for individ-
uals/ groups when they face unwanted develop-

ment proposals, including the emotional, health, 
time and financial costs of participating 

 The use of dedicated officers to provide support 
and information about the process to ensure clear 
communication about how and when people’s 
views can and will be taken into account  

 

Promoting more powerful participation: recognising 
the dynamics of participation 

In order to ensure that the system recognises how and 
when people are likely to get involved we believe there 
needs to be: 

 An acceptance that interest and debate is likely to 
emerge when development proposals become 
clear and a willingness to engage in debate at this 
stage. 

 An acceptance that site specific debates can lead 
to important policy debates (e.g. in relation to key 
issues like waste or energy) and a willingness to 
accept such challenges where policy in relation to 
the proposed development is ambiguous or out of 
date. 

 A commitment to designing processes that allow 
these debates to occur and value them as part of 
the process. These should ensure an efficient 
process but without a presumption that allowing 
rigorous debate represents ‘delay’. 

 

Re-thinking national planning and the hierarchy of 
development 

In order for the National Planning Framework (NPF) to 
become a symbol of a new culture of active planning de-
mocracy we believe there needs to be: 

 A commitment to ensure that the NPF is a product 
of a genuine national conversation about priorities 
for the future 

 A commitment to explore innovative forms of pub-
lic engagement such as citizen juries, consensus 
conferences, or grand debates (as used in 
France) to promote this conversation, ensuring 
that Scotland is at the forefront of attempts to fos-
ter an active participatory democracy and to ex-
plore innovative approaches to policy making. 

 A commitment to ensure that those likely to be af-
fected by possible national developments are fully 
included in these deliberations. This mean creat-
ing mechanisms through which bottom up chal-
lenges can be successfully raised against the 
designation of national developments, without un-
duly undermining the value and principle of hav-
ing a NPF.  

 

Local plans and certainty in decision-making 

To ensure that the local planning process is able to oper-
ate effectively as a genuine forum for active democratic 
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debate, we believe the current concept of a plan-led sys-
tem guiding development, yet retaining the flexibility to 
adapt to changing circumstances is sound, but: 

 Greater effort should be made to raise awareness 
of the importance of contributing to development 
plan preparation and equipping local people with 
the skills and resources to do so effectively, 
Greater resources should be available for local 
planning authorities to ensure such awareness 
through officer time, dedicated advocacy services, 
use of appropriate media channels and public 
events. 

 There should be acceptance that site specific 
designations will often be the best way to promote 
active public debate and this should be used to 
feed into the production and revision of develop-
ment plans.  

 Where a local campaign has fought against a par-
ticular type of development any repeat applica-
tions should be required to explain how they have 
addressed the concerns raised previously and 
rigorous efforts should be made by planning au-
thorities to ensure that developers do not profit by 
simply wearing down local communities. 

 The system should not dismiss people who re-
spond to applications but haven’t got involved 
earlier in the process. After all, in a discretionary 
system where developers can submit applications 
that don’t accord with the plan, there should be 
room to accept that each application has to be 
dealt with as it comes up for consideration.   

 Where local people do get involved in shaping the 
development plan there should be a commitment 
to ensuring that they are made aware of how their 
views have been taken into account and to ensur-
ing that subsequent decisions respect this input 

 

Debate on equal terms 

In order to challenge inequality and promote debate on 
equal terms we believe there needs to be: 

 A commitment to ensure that local authorities 
have the skills, resources and culture in place to 
make facilitating and enabling participation a gen-
uine priority 

 A strengthening of the resources and professional 
advice available to communities, for example, 
dedicated outreach officers able to act as advo-
cates for community concerns. 

 A requirement for local planning authorities to 
publish pre-application discussions they have with 
developers and provide equal support to commu-
nities to use the planning system. 

 Changes to pre-application consultation arrange-
ments so that it is undertaken by either the Local 
Planning Authority or a neutral third party 

 The improvement of site notification, particularly 
for environmentally damaging proposals. 

 A requirement to ensure that decision-making 
processes make it clear how they have taken into 
account representations made by the public. 

 

Appeals  

To ensure greater accountability, debate on equal terms 
and public trust we believe: 

 A third party right of appeal should be introduced. 
Exact details of this should be subject to further 
consideration but the fundamental case should be 
accepted and it should apply at least in cases 
where there is a clear departure from the devel-
opment plan, the proposed development is con-
sidered to have potentially harmful environmental 
impacts, or the local planning authority has a ma-
terial interest in the outcome of the application 

 The conduct of appeals should also be reconsid-
ered to ensure that third parties are provided with 
the resources, skills and expertise they require to 
fully understand and represent their case in the 
appeal process. 

 

Enforcing the rules 

To ensure that people are not subjected to unwarranted 
levels of environmental impact and that public trust in the 
operation of the system is maintained we believe: 

 In cases where development has potentially 
harmful environmental impacts, there needs to be 
a greater commitment of resources and effort to 
ensure that the level of those impacts do not ex-
ceed those agreed in any planning permission 

 There should be widespread use of enforcement 
powers to monitor and act against breaches of 
promised/ agreed levels of acceptable impact, 
and a new emphasis on viewing the planning 
permission as a contract between a developer/ 
user and a public authority that is licensing certain 
activities. Where this contract is breached action 
should be taken. 

 

Access to court justice 

To ensure people can exercise their democratic right to 
challenge poor decision making we believe that: 

 The Scottish government should commit to re-
viewing the judicial review process, limiting the 
cost of public interest cases through protective 
expenses orders and assisting with the cost of 
bringing the action (the cost of the litigants legal 
expenses) through the widespread availability of 
legal aid to bring public interest cases. 

 The Government should bring Scotland into com-
pliance with the Aarhus Convention by ensuring 
all environmental judicial reviews and statutory 
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challenges are “fair, equitable, timely, and not 
prohibitively expensive”. 

 A wider definition of title and interest should be 
promoted through the courts to ensure a broader 
definition of public interest. 

 An environmental tribunal should be introduced 
that would be resourced to hear both administra-
tive appeals and legal challenges in relation to 
planning. This would provide a fair and impartial 
means of dealing with appeals and could ensure 
that all participants are resourced to participate 
fully.  

With thanks to the many people who contacted us, whom 
we spoke to and who described their experience. These 
discussions have shaped our paper and ideas for change.  

Planning Democracy 
www.planningdemocracy.org.uk 
Scottish charity no. SC041051
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Response to the Local Government & Regeneration Committee’s
scrutiny of the Scottish Government’s 2012 planning reforms

INTRODUCTION

CBI Scotland is an independent organisation funded by its members and representing firms from
across the country of all sizes and from all industrial, commercial and business sectors.

CBI Scotland welcomes the opportunity to respond to the Committee’s scrutiny of the planning
reforms, building on the planning section of our 2010 manifesto ‘Energising the Scottish economy:
a business agenda for reform and recovery’.

THE PUBLIC SERVICES REFORM (PLANNING) (PRE-APPLICATION CONSULTATION) (SCOTLAND)
ORDER 2012

This Consultation relates to the removal of Pre-Application Consultation (PAC) requirements for
Section 42 Applications.

CBI Scotland would welcome this change for the reasons set out in the Explanatory Document and
in particular agree that the consultation associated with the PAC is disproportionate to the
proposal and can cause confusion with the public.

Our members’ own experience often mirrors the evidence set out in the Explanatory Document.
For example, James Barr Ltd has dealt with four Section 42 Applications that required Proposal of
Application Notices (PAN) and PAC. In each of these cases the proposals were subject to
advertisement, consultation with the Community Council and a public consultation event. Of the 4
applications, attendance at events was low and the public feedback totalled 4, 1, 5 and 3 persons.
In our opinion the level of cost and time associated with the PAN and PAC was disproportionate to
the level of feedback received.

It is also relevant that the submissions that were received would have been appropriate
representations to the planning authority through the normal Development Management
procedure and therefore the position of 3rd parties would not be compromised by removing the
PAN or PAC process.

CBI Scotland welcomes the proposed change to remove the requirement for PAC from Section 42
Applications.
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THE PUBLIC SERVICES REFORM (PLANNING)(LOCAL REVIEW PROCEDURE) ORDER 2012

This Consultation relates to the operation of the Local Review and the timescales involved.

CBI Scotland considers the proposed changes are a practical solution to the problem as it
introduces a more flexible approach.

CBI Scotland welcomes the proposed changes to agree extensions of time to consider Local
Review cases.

CONSULTATION ON FEES FOR PLANNING APPLICATIONS 2012

This Consultation relates to the review of planning fees in Scotland and sets out potential
increases to the fee levels, which will come on top of the 10% rise in fees introduced in 2010.

The Consultation sets out the context which relates in part to the continual modernisation of the
Planning System in Scotland and in particular the gap between income from planning fees and cost
for administering the Development Management function.

The Consultation document makes reference to the Audit Scotland report that highlights that the
gap between fee income and costs has risen from £6.7M to £20M over the last 6 years. It is also
noted that in 2009/2010 only 50% of the Development Management function was funded directly
by planning application fee income, compared to 81% in 2004/2005.

CBI Scotland acknowledges that a well funded and well resourced Planning System is beneficial to
Scotland’s economic performance. In this regard CBI Scotland has already confirmed that the
principle of increasing planning application fees is acceptable.

However this is only acceptable together with a commensurate improvement in performance. In
this regard it is accepted that the Consultation on fees goes hand in hand with a clear link to the
performance of planning authorities.

It is however acknowledged that the measurement of ‘performance’ is difficult to quantify beyond
quantitative measures such as timescales for determination. CBI Scotland consider more emphasis
requires to be placed on the qualitative measures and have been happy to work with the
Government and relevant bodies to agree an appropriate form of measurement in the form of the
new ‘planning performance framework’.

In terms of the actual level of increases proposed in planning fees, CBI Scotland has some
concerns.

It is noted and acknowledged that the Development Management function only managed to fund
50% of costs from planning application fees last year. This situation is clearly unacceptable and
requires to be addressed. However it is not clear from the Consultation document how increasing
fees in some instances by over 600% is fair and justified.

Discussions undertaken with representatives of the Scottish Government have confirmed that
there is little ‘scientific evidence’ to support the levels of fees proposed. We are led to understand
that it has been difficult to collect accurate information on the actual time spent on applications.
In this context CBI Scotland would request that it would be more prudent to undertake a more
detailed analysis of fees and time spent on planning applications before introducing a new
schedule of application fees.
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This would provide a more accurate reflection of the situation and would ensure that any increase
in fees is appropriately considered and targeted.

In this context CBI Scotland consider there is a potential discord with the suggested levels of fees

proposed and the ‘market’ value of such work.

To illustrate, the current procedures require ‘major’ planning applications to be determined in 4

months which equates roughly to 600 hours, assuming a 35 hour working week and 100% of an

officers time spent dedicated to that application for the entire 4 month period. Applying a

situation of a maximum fee of £100,000, this would equate to a notional charge out rate of

£166/hour.

This level of rate per hour exceeds the relevant charge out rate for a planner in the private sector.
The ‘average’ rate for a senior planner is around £100 per hour but this figure includes a profit
margin. Given that the proposed fees are not intended to provide any financial gain to planning
authorities this proposed level of fee is difficult to quantify in these terms.

It is also noted that a planning case officer is likely to deal with more than one application at a
time. This scenario however would increase the notional hourly rate even further (beyond £166
per hour), assuming the 4 month determination period is applied. In this regard whilst the 4
month date may be seen by many as an unattainable target for most major applications, it is
assumed that this would be the type of improvement envisaged as part of the increased fee levels.

Based on the information available CBI Scotland is concerned that the levels of fees proposed for
business, retail and commercial development could ultimately fund other non-commercial
applications that could potentially be over utilising Development Management resources that are
not being accurately reflected in the proposed fees. In particular it is noted in the consultation
document that one of the higher costs is the registration of applications and in this regard the
proposed fees attempt to reflect this however there is a significant difference in the level of fees
for a single dwellinghouse at £800 and a large industrial or retail development with a £100,000
fee, for example. There is little evidence cited to demonstrate that the large industrial or retail
development would require 125 times more resource to determine the application. Also relating
this fee back to the notional charge out rate of £166 estimated above only indicates just over 5
hours of an officer’s time being spent on an application for a single dwellinghouse, which seems
significantly below that reasonably expected, even for a local scale application.

Overall, CBI Scotland is concerned at the level of fees proposed and request further study be
undertaken to establish more robust evidence to support any increase in fees.

It is also our concern that the increase in the funding gap is due in a large way to the reduction in
planning applications and related fee income. In this regard it is not clear how this reduction in
planning applications has been accounted for in Development Management costs and resources. It
is the case that many developers fully expected planning applications to be dealt with more swiftly
over the last couple of years due to there being fewer applications in the system. However this has
not materialised. Whilst CBI Scotland acknowledges that many Councils have undergone
significant staff reviews this factor of the equation does require to be better understood before
any conclusions can be made on the relevant level of fee increases.

CBI Scotland is also concerned that the level of increased fees could have a negative effect on
economic development at a time when the economy and in particular the property led economy is
fragile. There is a concern and danger that the timing of such significant fee increases could hinder
the economic recovery of the Country.
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To be clear, the CBI is supportive of the principle of an increase in planning fees to ensure the
Planning System is properly funded but believe the increases in planning fees need to be
appropriate, proportionate and require to go hand in hand with improvements to the efficiency
and effectiveness of the system, both in quantitative and qualitative terms.

Notwithstanding the actual level of fees proposed, CBI Scotland welcomes the differential
between retail and leisure development and other commercial development such as business and
industrial.

CBI Scotland considers this differential reflects the relative differences in the nature and
complexity of those types of development and related planning applications.

CBI Scotland also considers that staged fees is appropriate and has no objections to these being
linked to processing agreements. However this raises some concern over the reliance of
processing agreements and the uncertainty and potential difficulties that may arise in the
collection/payment of the staged fee.

CBI Scotland considers a more appropriate approach would be to link fees to a statutory function.

It is noted that Development Management do not just process applications but undertake other
work associated with planning applications such as pre-application discussion and Environmental
Impact Assessment (EIA) screening.

CBI Scotland considers that these statutory procedures offer appropriate trigger points for the
planning fee to be paid.

At present there is no fee payable for the submission of a PAN. This however generates work for
Development Management and sets statutory timescales in which planning authorities require to
respond. This also is usually the trigger for pre-application discussion with the planning authority.

In this context it appears appropriate for the submission of PAN’s to attract a proportion of the
planning fee.

It is also the case that most ‘major’ applications are screened for EIA. Again this is a statutory
function that requires the planning authority to respond within given timescales. This is also an
appropriate trigger for a proportion of the planning fee to be payable.

Finally there is the submission of an EIA itself. This statutory process immediately changes the
course of a planning application as the time period for determination is extended, acknowledging
the increased complexity of the application. However this acknowledgement only extends to
timescale when there is a clear correlation between time and cost. CBI Scotland considers that the
EIA development offers the opportunity for a proportion of the planning fee to be charged in
relation to that project.

CBI Scotland is grateful for the opportunity to comment on these Consultations on Planning and
are keen to work with the Scottish Government and other relevant organisations to deliver
improvements to the Planning System.

Alex Mitchell MRTPI - Planning Director, James Barr Ltd, on behalf of CBI Scotland
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The Scottish Parliament and Scottish Parliament Infor mation C entre l ogos .  

SPICe Briefing 

Town and Country Planning in 
Scotland 

16 May 2011 

11/30 

Alan Rehfisch 

 
This short briefing has been produced to provide an introduction to town and country planning in 
Scotland. It describes the current legislative and administrative framework, and identifies the 
main agencies involved. It also highlights forthcoming developments in the Scottish planning 
system. 

Further, more detailed, briefings on specific aspects of the Scottish planning system will be 
produced throughout the parliamentary session. 
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INTRODUCTION 

 
The town and country planning system exists to guide the future development and use of land in 
Scotland for the long term public interest.  It aims to ensure that new development and changes 
in land use happen in suitable locations.  The Scottish Government sets out the purpose of the 
Scottish planning system in the Scottish Planning Policy (Scottish Government 2010a) which is 
focused on creating places where people want to be, increasing sustainable economic growth, 
supporting the Scottish Government‟s key objectives and outcomes, ensuring the planning 
system responds effectively to changing pressures and issues and enables speedy, transparent 
and fair decision making.   

The Scottish Planning Policy also sets out six core principles which underpin the operation of 
the planning system, which are: 

 The system should be genuinely plan-led, with succinct development plans setting out 
ambitious, long-term visions for their area. Plans must be kept up to date, and provide a 
practical framework within which decisions on planning applications can be made with a 
degree of certainty and efficiency. 

 The primary responsibility for the operation of the planning system and service is 
with local and national park authorities. 

 Confidence in the planning system needs to be reinforced through: the efficient 
and predictable preparation of plans and handling of applications; transparency in 
decision-making and reliable enforcement of the law and planning decisions. 

 The constraints and requirements that planning imposes should be necessary and 
proportionate. 

 The system should operate to engage all interests as early and as fully as possible to 
inform decisions and allow issues of contention and controversy to be identified and 
tackled quickly and smoothly. 

 There should be a clear focus on the quality of outcomes, with due attention given to the 
sustainable use of land, good design and the protection and enhancement of the built 
and natural environment. 

The planning system has three key elements, namely: 

1. Development Planning: There are two types of development plan:  

 Strategic Development Plans:  Strategic development plans set out a vision for the long 
term development of Scotland‟s four main city regions (these are regions centred on 
Aberdeen, Dundee, Edinburgh and Glasgow), focusing on issues such as land for 
housing, major business and retail developments, infrastructure provision and green 
belts/networks.  A strategic development plan is drafted by a Strategic Development 
Planning Authority (SDPA), the membership of which is defined in statutory designation 
orders, e.g. the SESplan SDPA comprises the City of Edinburgh, East Lothian, Fife, 
Midlothian, Fife and Scottish Borders Councils. Each SDPA is under a statutory duty to 
publish and then update its strategic development plan at least once every five years.  
SDPAs are required to publish, and update, a development plan scheme which outlines 
its programme for preparing and reviewing the strategic development plan and for 
engaging the public.  The scheme must also contain a participation statement setting out 
the ways in which local people and other stakeholders will be involved in the preparation 
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of the plan.  Each strategic development plan must be accompanied by an action 
programme, which must be updated at least once every two years. 

 Local Development Plans: Local development plans cover the whole of Scotland and 
identify sites for new developments and set out policies that guide decision making on 
planning applications.  Each planning authority (i.e. local authority or national park 
authority) is required to publish and then update local development plan(s) covering their 
area at least once every five years.  In addition planning authorities must publish, and 
update, a development plan scheme which outlines its programme for preparing and 
reviewing local development plans and for engaging the public.  The scheme must also 
contain a participation statement setting out the ways in which local people and other 
stakeholders will be involved in the preparation of the plan.  Each local development plan 
must be accompanied by an action programme that must be updated at least once every 
two years. 

In addition, planning authorities can produce supplementary planning guidance, which forms 
part of the development plan where it has met requirements on participation and adoption. 
Planning authorities may also publish other non-statutory guidance that does not form part of 
the development plan. 
 
It is worth noting that strategic and local development plans were introduced by the Planning 
etc. (Scotland) Act 2006, although provisions allowing their development only came into force in 
late 2008, and the first round of these plans are, as of May 2011, still under development by 
planning authorities.  Existing structure plans (roughly equivalent to strategic development 
plans) and local plans (broadly similar to local development plans) remain in operation until they 
are superseded by these new plans. 

More information on the development planning system can be found in Scottish Government 
Planning Circular 1/2009: Development Planning (Scottish Government 2009b). 
 

2. Development Management (formerly known as Development Control):  The 
development of land normally requires permission from a planning authority, normally the 
local or national park authority.   

Some developments, for example changes to existing developments, such as certain house 
extensions are classed as “permitted development” and don‟t need permission from the 
planning authority.  

All proposed developments fall within one of the three categories of the hierarchy of 
developments, which can be described as follows: 

i. National developments: Developments designated as of national significance in the 
National Planning Framework for Scotland 

ii. Major developments: Nine classes of large scale development are defined as major 
developments in The Town and Country Planning (Hierarchy of Developments) 
(Scotland) Regulations 2009 

iii. Local Developments: Any development which is not a national or major development is 
automatically categorised as a local development. 

 
National developments are designated in the National Planning Framework, which is considered 
by Parliament to establish their need.  Decisions on major developments will normally be made 
by Councillors of the relevant planning authority while local developments are likely to be 
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decided by planning officers, under a scheme of delegation which devolves decision making 
powers over smaller scale developments from councillors to planning officers. 

What is a scheme of delegation? Every planning authority is required to produce a “scheme of 
delegation” which sets out a list of local developments that can be determined by an appointed 
person, normally a planning officer, rather than Councillors at a committee. 

 
Where an application sits within the hierarchy will influence how it is handled.  For example, 
national and major developments are subject to a statutory requirement for pre-application 
consultation by the prospective developer. 

Planning authorities are required to determine planning applications in accordance with the 
development plan unless material considerations indicate otherwise.  Material considerations 
include other national or local policies, e.g.  the Scottish Planning Policy or Area Waste Plans, 
and letters of objection and support for the proposals.  

In determining an application a planning authority can:  

 grant permission unconditionally  

 grant permission subject to conditions  

 refuse permission  

Where an authority decides to grant permission subject to conditions or refuses permission the 
applicant has a right of appeal.  If the decision was taken by elected members the appeal is to 
Scottish Ministers.  If the decision was taken by a planning officer under a scheme of delegation 
the appeal is to the council‟s Local Review Body. 

What is a local review body? If a planning application for a local development is determined 
by an appointed person i.e. refused or granted subject to conditions, or where no decision is 
made within the specified time limit then the applicant can require that the decision be reviewed 
by a local review body. A local review body is made up of at least three elected members who 
were not involved in the original decision. 

 
More information on development management and appeals can be found in Scottish 
Government Planning Circular 4/2009: Development Management Procedures (Scottish 
Government 2009c), Circular 5/2009: Hierarchy of Developments (Scottish Government 2009 d) 
and Circular 6/2009: Planning Appeals (Scottish Government 2009e). 
 

3. Enforcement: Planning legislation sets out the actions that a local authority should take 
on becoming aware of a breach in planning control. More information on the planning 
enforcement regime is available in Scottish Government Planning Circular 10/2009: 
Planning Enforcement (Scottish Government 2009f). 

LEGISLATIVE AND ADMINISTRATIVE FRAMEWORK  

This section briefly describes the key legislative and national policy documents which form the 
basis of the planning system.  

Legislation:  Two pieces of legislation govern the operation of the planning system: 
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 The Town and Country Planning (Scotland) Act  1997 (c.8): This Act is the basis for the 
planning system and sets out the roles of the Scottish Ministers and local authorities with 
regard to development plans, development management and enforcement. This Act was 
substantially amended by the Planning etc. (Scotland) Act 2006.  

 Planning (Listed Buildings and Conservation Areas) (Scotland) Act 1997 (c.9): This Act is 
mainly concerned with the designation and protection of listed buildings and conservation 
areas. This Act was amended by the Historic Environment (Amendment) Scotland Act 
2011 (asp 3). 

Policy:  The Scottish Government sets out its key planning policies in 4 documents: 

 The National Planning Framework for Scotland 2 (NPF2) (Scottish Government 2009a): 
sets out the Scottish Government‟s strategy for Scotland's spatial development up until 
2030.  It also designates 14 national developments.  Planning authorities are required to 
take account of NPF2 policies when drafting development plans and making 
development management decisions.  NPF2 is accompanied by a regularly updated 
action programme and the Scottish Government is committed to the publication of NPF2 
monitoring reports.  The National Planning Framework must be revised at least once 
every five years, although Scottish Ministers have the option of not revising it and issuing 
a written explanation as to why they have chosen not to do so. 

 Scottish Planning Policy: This replaced a series of policy documents, known as Scottish 
Planning Policies (SPPs) and National Planning Policy Guidelines (NPPGs).  

 Designing Places & Designing Streets: sets out Government aspirations for design and 
aims to demonstrate how the value of design contributes to quality of life 

Circulars:  Scottish Government planning circulars provide mainly procedural guidance and 
interpretation of legislation for local authority planners and other development professionals.  

Advice: The Scottish Government produces a series of Planning Advice Notes (PANs) which 
provide advice, principally aimed at local authority planners, on good practice and other relevant 
information.  

MAIN AGENCIES AND ORGANISATIONS  

This section highlights the role of the major public organisations involved in the planning 
system.  

Scottish Ministers: Scottish Ministers must approve strategic development plans before they 
come into force.  Ministers do not approve local development plans, although they are normally 
only adopted following an examination in public conducted by a Reporter appointed by Scottish 
Ministers.  

Scottish Ministers have a general power to intervene in any planning application.  However, they 
normally only use this power, often referred to as calling-in an application, where it raises an 
issue of national importance.  

Scottish Ministers also have a quasi-judicial role in the planning appeals process.  For example, 
when the elected members of a planning authority decide to refuse planning permission or grant 
planning permission subject to conditions the applicant has a right of appeal to the Scottish 
Ministers within three months of the issue of the decision notice.   
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It is worth noting that major electricity generating stations, including wind farms, are approved 
by Scottish Ministers under the provisions of the Electricity Act 1989 and not the town and 
country planning system. 

Directorate for Planning and Environmental Appeals (DPEA):  Planning appeals to the 
Scottish Ministers are usually dealt with by a Reporter appointed by the DPEA.  In most 
instances the appeal decision is made by the Reporter on behalf of the Scottish Ministers.  
However, in a small number of cases the Reporter does not issue the decision, but submits a 
report with a recommendation to the Scottish Ministers, who make the final decision.  Most 
appeals are decided by means of written submissions.  Scottish Ministers also appoint DPEA 
Reporters to hold development plan examinations into objections to development plans. 

The Court of Session:  If any party to a planning application believes that unfairness or a 
failure to comply with any requirement of the law prejudiced the decision of the planning 
authority, they may apply to the Court of Session within six weeks of the date of the decision.  If 
the Court accepts that the decision-maker has acted unfairly, or has not complied fully with the 
law, it may quash the decision.  However, the Court does not have the right to alter the decision; 
it can only refer the matter back to the decision-maker for re-examination.  

Local Authorities: The Town and Country Planning (Scotland) Act 1997 designates local 
authorities as „planning authorities‟ with a responsibility for producing, local development plans 
and handling most aspects of development management and enforcement.  To varying extents, 
National Park Authorities carry out these functions in their areas.  

Strategic Development Planning Authorities (SDPAs): There are four SDPAs, each of which 
are made up of a group of neighbouring planning authorities.  Each SDPA is responsible for 
drafting a strategic development plan which covers one of Scotland‟s four main city regions. 

Agencies: Government and other agencies provide specialist advice to planning authorities on 
development planning and development management matters.  Amongst others, these include 
Architecture and Design Scotland, Historic Scotland, Scottish Environmental Protection Agency 
(SEPA), Scottish Natural Heritage (SNH), Scottish Water and Transport Scotland. 

ONGOING DEVELOPMENTS IN TOWN AND COUNTRY PLANNING  

The passage of the Planning etc. (Scotland) Act 2006 heralded the biggest change to Scottish 
planning law for a generation.  The full impact of this Act is yet to be felt across the planning 
system as the first round of strategic and local development plans are yet to be approved or 
adopted.  Only once this happens, over the next year or two, will all the key revisions to the 
planning system be in operation.  Given this, the full effects of this Act are unlikely to become 
clear until at least the fifth session of the Scottish Parliament. 

Whilst the Act introduced important legal changes, legislation on its own cannot deliver all 
improvements needed.  The Scottish Government sets out how it intends to change the culture 
of the planning system in Delivering Planning Reform (Scottish Government 2008).  This 
document sets out how the Scottish Government aims to increase co-operation amongst 
planning stakeholders in order to speed up the pace of reform.  Commitments were made by a 
range of stakeholders to deliver over 30 mainly non-statutory actions, all of which have been 
achieved or are on-going.   

The Scottish Government conducted a review of the changes, introduced in August 2009, to the 
development management, appeals and enforcement regimes between August and December 
2010. The summary and full reports were published in March 2011. 
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In addition the Scottish Government undertook a public consultation on Consultation on 
Amendments to the Modernised Planning System (Scottish Government 2010b), which closed 
on 28 January 2011.  This consultation proposed fairly minor tweaks to the development 
management system and posed questions on possible longer term changes.  Any amendments 
resulting from this consultation are likely to require secondary legislation, which must be 
approved by the Scottish Parliament. 

The Scottish Government also concluded a consultation on Householder Permitted 
Development Rights (Scottish Government 2010c) on 14 January 2011.  This proposes 
amendments to the rights currently enjoyed by home owners to make certain alterations or 
extensions to their homes and within their gardens without the need for planning permission.  
Again, these changes can only be enacted through secondary legislation which must be 
approved by the Scottish Parliament. 

The National Planning Framework for Scotland 2 was published on 2 July 2009.  The Scottish 
Government is required to update the Framework every five years, i.e. by July 2014.  This 
means that a new Framework will be developed, considered by the Scottish Parliament and 
formally published by Scottish Ministers during this parliamentary session. 
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This short briefing aims to explain how the Scottish Government and local authorities plan for 
the long term development of Scotland’s wind energy infrastructure.  It goes on to explain how 
decisions are taken on individual wind energy development proposals.  It also includes two case 
studies which demonstrate how the approvals processes work in practice. 

 

Hadyard Hill Wind Farm. Source: Scottish and Southern Energy 
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INTRODUCTION 

The Scottish Government has set a target for 100% of Scotland’s electricity demand to be 
produced from renewable resources by 2020 (Scottish Government 2011a).  Wind farm 
developments, both on and offshore, will play a major role in meeting this target.  This short 
briefing explains the role of the Scottish Government and local authorities in the production of 
spatial strategies for the location of wind farm developments and goes on to describe the 
approval processes in place for wind farm developments.  Finally, it includes two case studies 
which show how the approval processes work in practice. 

PLANNING FOR WIND FARM DEVELOPMENTS 

Decisions on the location of wind farm developments in Scotland are influenced by a series of 
policies and plans with national, regional and local purpose.  The following section explains 
what these plans and policies are and how they interact. 
 
National Planning Framework 2: The Scottish Government prepares a long term (20-25 
years) spatial development strategy for Scotland.  This considers how Scotland should develop 
over that time and where things should happen to make it possible.  The Framework is a 
statutory document and a statement of policy.  It is not a funding document.  One of the main 
elements of the spatial strategy is to: 
 
 “realise the potential of Scotland’s renewable energy resources and facilitate the 
 generation of power and heat from all clean, low carbon sources.”  
 
Scottish Government Planning Policy: The Scottish Government sets out its policy on the 
location of wind farm developments in paragraphs 187 to 191 of the Scottish Planning Policy 
(SPP) (Scottish Government 2010a), which was published on 4 February 2010.  This clearly 
states that: 
 

“Planning authorities should support the development of wind farms in locations where 
the technology can operate efficiently and environmental and cumulative impacts can be 
satisfactorily addressed.” 

 
The Scottish Government provides additional online advice to local authorities on planning and 
onshore wind farms  (Scottish Government 2011b) and the development of Spatial Frameworks 
for Wind Farms (Scottish Government 2011c.  Spatial Frameworks are developed by planning 
authorities as a supplement to their development plans and aim to guide wind farm 
developments to appropriate locations, to maximise renewable energy potential and to minimise 
wasted effort and resources on inappropriately located proposals. 
 
Strategic and Local Development Plans: There are two types of development plan:  
 
Strategic Development Plans: Strategic development plans set out a vision for the long term 
development of Scotland’s four main city regions (these are regions centred on Aberdeen, 
Dundee, Edinburgh and Glasgow), focusing on issues such as land for housing, major business 
and retail developments, infrastructure provision and green belts/networks. A strategic 
development plan is drafted by a Strategic Development Planning Authority (SDPA), the 
membership of which is defined in statutory designation orders, e.g. the SESplan SDPA 
comprises the City of Edinburgh, East Lothian, Fife, Midlothian, Fife and Scottish Borders 
Councils.  
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Where appropriate, Strategic Development Plans set out the broad policy and spatial framework 
for the development of wind farms within a region. 
 
Local Development Plans: Local development plans cover the whole of Scotland and identify 
sites for new developments and set out policies that guide decision-making on planning 
applications. Each planning authority (i.e. local authority or national park authority) is required to 
publish and then update local development plan(s) covering their area at least once every five 
years.  
 
Local development plans, where appropriate, set out more detailed policies on wind farm 
development and can indicate specific sites that may be suitable for wind farm development. 
 
The first round of strategic and local development plans is still under development.  Current 
approved structure and adopted local plans, which are broadly equivalent to strategic and local 
development plans, remain in force until they are replaced by the new plans. 
 
In addition to the development plans described above, planning authorities can produce 
supplementary planning guidance, which can form part of the development plan where it has 
met requirements on participation. Planning authorities may also publish other non-statutory 
guidance that does not form part of the development plan but is adopted by the authority for 
development management purposes – although it will carry less weight.  Wind farms are a 
common topic for supplementary guidance (SG), particularly due to renewable energy 
developments outpacing progress on development plans and the fact that SG can contain more 
detail on this topic than would normally be included in a development plan.  An example of 
supplementary guidance is Highland Council’s Highland Renewable Energy Strategy (Highland 
Council 2006).  This is being replaced by Draft supplementary guidance for onshore wind 
energy (2010/11).  

APPROVAL PROCESS FOR WIND FARM DEVELOPMENTS 

Two separate approval systems control the development of electricity generating stations, 
including wind farms, in Scotland.  The system that applies depends on the generating capacity 
of the proposed development.  
 
Proposals for large scale electricity stations are considered and authorised by Scottish Ministers 
under the provisions set out in Section 36 of the Electricity Act 1989, i.e. all generating stations 
with an installed capacity above the following thresholds: 
 

 in excess of 50 megawatts (MW) for onshore wind farms, power stations that are not 
wholly or mainly driven by water (such as coal/gas fired or nuclear plant) and 
hydroelectric generating stations 

 in excess of 1 MW for offshore wind farms and generating stations wholly or mainly 
driven by water, such as wave or tidal generating stations, but not including hydroelectric 
generating stations.  

 overhead power lines and associated infrastructure, as well as large gas and oil 
pipelines. 

Such applications cover new developments as well as modifications to existing developments. 
Applications below these thresholds are made to the relevant local planning authority. 
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It should be noted that a change occurred from the 1 June 2011 whereby the threshold for 
applications for hydroelectric generating stations was raised to in excess of 50MW. This means 
that applications for hydroelectric stations of 50MW or below are now made to the relevant 
planning authority. 

 
Where the capacity of a proposed land based station lies below these thresholds then the 
application for consent must be made to the relevant planning authority.  The proposed 
development will then be considered under the Town and Country Planning (Scotland) Act 
1997. 
 
It is worth noting that the policies set out in the National Planning Framework, Scottish Planning 
Policy, Planning Advice, Development Plans and Supplementary Guidance are material 
considerations in both the decision making processes described below. 
 
While the two systems are reasonably similar, there are some differences.  The following 
sections summarise the key stages of each system: 

ELECTRICITY ACT 1989 

 
The process adopted by Scottish Ministers for considering and approving applications for 
electricity generating stations, including wind farms, under Section 36 of the Electricity Act 1989 
can be summarised as follows: 
 
Initial enquiries: Developers approach the Scottish Government for initial discussions about a 
potential wind farm development, establishing whether the scheme will be considered by 
Scottish Ministers or the relevant planning authority. 
 
Screening: Developers can ask Scottish Ministers for a decision on whether a full 
Environmental Impact Assessment (EIA) is required for the proposed development.  This formal 
opinion is known as “screening”. 
 
Scoping: Where an EIA is required, the applicant should identify the key issues for inclusion 
before detailed studies commence, a process known as scoping.  The purpose of scoping is to 
focus the EIA on the issues of greatest concern or potential impact, to identify areas that do not 
need study and to provide a formal mechanism for discussions on the best EIA methodology 
with the Scottish Government and its agencies, e.g. SNH and SEPA.  The Scottish Government 
has produced a set of Section 36 Scoping Guidelines (Scottish Government 2010b) to assist 
developers in this process. 
 
Application: The developer submits the formal application to Scottish Ministers, along with an 
environmental statement if required.  The application must be advertised for two successive 
weeks in one or more local newspapers circulating in the area of the proposed development, in 
the Edinburgh Gazette for one week and in one or more national newspapers for one week. 
 
Consultation: The developer is required to consult with the relevant planning authority, SNH 
and SEPA and may also wish to consult with other organisations including NATS (National Air 
Traffic Services), Civil Aviation Authority, Defence Estates and the Health and Safety Executive.  
The relevant planning authority has four months to respond while all other organisations and 
members of the public are required to respond within 28 days of the date of the last advert. 
 
Addendum: In certain cases e.g. where consultees request additional information or there are 
outstanding issues to be dealt with, a developer can submit additional information in support of 
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their application, known as an addendum.  Where this happens, the consultation process begins 
again. 
 
Public local inquiry (PLI): A PLI must be held if the local Planning Authority maintains an 
objection to the proposed development.  Scottish Ministers can also choose to hold an inquiry at 
their own discretion.   
 
A PLI will be conducted by a Reporter from Directorate for Planning and Environmental Appeals 
(DPEA) appointed by the Scottish Ministers. The Reporter will consider all the evidence from the 
various parties at the inquiry and will compile a report based on these findings. The Reporter will 
submit their report to the Scottish Ministers following the close of the inquiry. Scottish Ministers 
will take this report into account in reaching their final decision. 
 
Determination: Scottish Ministers will consider the details of the proposals, any PLI Report and 
all opinions gathered during consultation. Ministers may either grant consent with or without 
conditions or reject the application.  There is no time limit for ministerial decision making. 
 
Scottish Ministers’ decision is final.  The only way to challenge the decision is via judicial review.  
More information on judicial review is available in SPICe Briefing 09/75 Judicial Review (Harvie-
Clark 2009).  
 
The Scottish Ministers are supported in this work by the Scottish Government’s Energy 
Consents Unit, which is responsible for administering the system described above.   The Energy 
Consents Unit also provides more detailed information on the operation of this system and 
maintains a database of past and current applications. 

TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997 

 
The process used by a planning authority considering a planning application for a wind farm 
with an installed capacity of 50MW and under can be summarised as follows: 
 
Category of Development: All proposed wind farm developments that will be considered by a 
planning authority fall within one of two categories in the hierarchy of developments, namely:  
 

 Major developments: Nine classes of large scale development are defined as major 
developments in The Town and Country Planning (Hierarchy of Developments) 
(Scotland) Regulations 2009  

 Local developments: Any wind farm development which is not a major development is 
automatically categorised as a local development.  

 
The decision-making process for each category of development is briefly outlined below: 

Major Developments 

Any proposed new wind farm with an installed capacity of 20MW or greater, or a 20MW  or 
greater extension to an existing wind farm, is categorised as a major development under the 
provisions of The Town and Country Planning (Hierarchy of Developments) (Scotland) 
Regulations 2009. 
 
Pre-application discussions and processing agreement: The Scottish Government 
encourages developers, planning authorities and Government agencies to informally discuss 
proposed developments at an early stage.  The Scottish Government also encourages planning 
authorities to enter into processing agreements with developers of major projects, these 
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agreements set out the roles and responsibilities of each party, information requirements for the 
decision making process, the decision making framework, key milestones and timescales. 
 
Pre-application consultation (PAC): Developers proposing a major development are 
statutorily required to undertake PAC with the community potentially affected by the 
development.  PAC should aim to improve the quality of the planning application, mitigate 
negative impacts where possible and deal with any community issues that can be tackled. PAC 
is an additional measure and does not take away the right of individuals and communities to 
lodge formal objections during the planning application process. 
 
Application: The developer submits a formal application for full planning permission or planning 
permission in principle (formerly known as outline planning permission) along with any design 
and access statement (if required), environmental impact assessment (if required) and any 
other information requested by the planning authority in support of the planning application. 
 
Neighbour Notification and Publicity: The planning authority is required to notify those with 
an interest in land neighbouring the site of the proposed development of the planning 
application as soon as possible after it has been received.  Notification must be made in writing 
to the address(es) concerned.  Where there are no premises on the land to which a notice can 
be sent a notice must be placed in a local newspaper.  The authority must allow at least 21 days 
for responses to written neighbour notification and 14 days for responses to an advertisement – 
these time limits run from the date the notice was sent or placed in the newspaper. 
 
Consideration of application: The planning authority will evaluate the planning application and 
supporting information and can request additional information if this is required to reach a 
decision.  The planning authority may also be required to consult with various Scottish and UK 
Government agencies depending on the location and nature of the development, including the 
Scottish Environment Protection Agency, Scottish Natural Heritage and the Civil Aviation 
Authority. 
 
Pre-determination hearing: Where a proposed wind farm is significantly contrary to the local 
development plan the planning authority is required to hold a pre-determination hearing, the 
authority can also choose to hold such a hearing for other applications at its own discretion.  
Anyone who has submitted representations during the formal consultation period should be 
given the opportunity to appear at a pre-determination hearing, as well as the applicant.  The 
purpose of a pre-determination hearing is to allow the views of applicants and objectors to be 
heard directly by the Councillors making the decision on the grant of planning permission. 
 
Decision: The decision on a major development must be made by councillors.  They can 
choose to grant permission unconditionally, subject to conditions or refuse permission. 
 
Where permission has been refused, or granted subject to conditions that the applicant 
considers unreasonable, then the applicant can appeal to Scottish Ministers within three months 
of the date that the decision notice was issued by the planning authority. 
 

Minor Developments 

The process for considering and approving a local development is fairly similar to that for a 
major development, as described above.  The key differences are: 
 

 Pre-application discussions and processing agreements: Given their smaller scale, 
local developments are unlikely to be the subject of processing agreements. 
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 Pre-application consultation: There is no statutory requirement for the developer to 
undertake any pre-application consultation. 

 Pre-determination hearing: There is no statutory requirement for the planning authority 
to hold a pre-determination hearing. 

 Decision: Decisions on local developments may be taken by an appointed person, 
usually a planning officer, rather than councillors, under a scheme of delegation1.   

 Appeals: If a planning application for a local development is refused permission or 
granted subject to conditions which the applicant considers unreasonable by an 
appointed person then the applicant any subsequent appeal will be heard by a local 
review body and not Scottish Ministers.  A local review body is made up of at least three 
elected members who were not involved in the original decision.  

 

Domestic Wind Turbines 

Free-standing wind turbines located within the curtilage of a dwelling house may not need 
planning permission under the provisions of Class 6G of the Town and Country Planning 
(General Permitted Development) (Scotland) Order 1992.  However, there are a number of 
restrictions on this exemption including: 
 

 it would result in the presence within the curtilage of a dwelling of more than one free 
standing wind turbine; or 

 the wind turbine would be situated less than 100 metres from the curtilage of another 
dwelling. 

 the development would occur within a: 
o a conservation area 
o a World Heritage Site 
o a site of special scientific interest 
o a site of archaeological interest 

 
Even where a proposed development would benefit from this exemption the developer must 
obtain approval for the design and location of the turbine from the planning authority prior to 
development. 
 

Environmental Impact Assessment 

Environmental Impact Assessment (EIA) is a process which identifies the environmental effects, 
both negative and positive, of development proposals. It aims to prevent, reduce and offset any 
adverse impacts.  The final report of an EIA is known as an Environmental Statement (ES). 
 
The types of development that require an EIA are set at an EU wide level.  Details of how the 
EIA system works in Scotland can be found in Planning Advice Note 58: Environmental Impact 
Assessment (Scottish Executive 1998). However PAN 58 is to be replaced and the 
Environmental Impact Assessment (Scotland) Regulations 2011 Regulations and Circular 
3/2011 take precedence over the advice in that PAN 
 
EIA Regulations split large scale developments likely to be subject to an EIA into two groups.  
"Schedule 1" developments are of very large scale and are likely to have significant 
environmental impacts and include oil refineries, larger power stations and steel works but not 
wind farm developments.  Developments defined as "Schedule 2" include larger developments 
                                            
1 Every planning authority is required to produce a “scheme of delegation” which sets out a list of local developments that can 
be determined by an appointed person, normally a planning officer, rather than Councillors at a committee  
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which may have a significant environmental impact and include developments involving the 
installation of more than two wind turbines or where the hub height of any wind turbine exceeds 
15 metres.   
 
An EIA is always required for Schedule 1 developments due to their significant environmental 
effects. An EIA is only required for Schedule 2 development if it is judged (by the decision 
making body) likely to have significant environmental effects.  Developments that fall outside the 
scope of Schedules 1 and 2 do not normally require an EIA. 
 
EIA should not be confused with Strategic Environmental Assessment (SEA) which: 
 

 Provides a framework for the systematic assessment and monitoring of significant 
environmental effects arising from public sector strategies, plans and programmes 

 Requires those drafting such plans to seek the views of experts from SNH, SEPA, 
Historic Scotland and the general public at various points in the process 

 Requires a public statement as to how such opinions have been taken into account 
during the development of such plans 
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APPENDIX 1: WIND FARM APPROVAL PROCESS CASE STUDIES 

HADYARD HILL WIND FARM – PLANNING PROCESS UNDER THE 
ELECTRICITY ACT 1989 

Hadyard Hill Wind Farm is situated in South Ayrshire, close to the village of Barr. It covers 
approximately 12 km2 of farmland and was selected partly because the topography helped 
screen some of the turbines.  

Developed by SSE Generation and DP Energy, 52 turbines were installed, with a maximum 
generating capacity of 2.3MW, giving a total installed capacity of 119.6MW. The project also 
includes substation and control buildings, anemometers and 16kms of overhead line to the sub-
station at Maybole (consented separately under Section 37 of the 1989 Act). 

The wind farm has been fully operational since September 2006, and the approval process 
progressed as follows: 

STAGE COMMENTARY DATE 

Initial 
enquiries 

First contact made with local communities 
(including public and one to one meetings), South 
Ayrshire Council and the Scottish Executive 
Energy Consents Unit.  At this time 68 turbines 
with a capacity of up to 2MW were being 
considered. 

July – 
December  
2001 

Screening A formal screening opinion on whether an EIA 
was required was not sought. It was assumed 
that to ensure best practice, an EIA should be 
carried out. 

 

Scoping At this stage, key issues for inclusion in the EIA 
were identified in consultation with statutory and 
non-statutory consultees. The Scoping Opinion 
sets these out, and includes some of the 
following areas for assessment: 

 Landscape and visual impact 
 Ecology 
 Fish and Hydrology 
 Noise 
 Archaeology 

By now, the number of turbines being considered 
had dropped to 52 however with an increased 
capacity of up to 2.5MW. A number of layout 
changes were also made in response to further 
consultation with Prestwick Airport. They raised 
concerns over potential “radar clutter”. 

February – July 
2002 

Application The application was submitted to Scottish 
Ministers, including an Environmental Statement. 

April 2003 
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Advertisements were placed in local and national 
newspapers. 

Consultation South Ayrshire Council voted in support of the 
project within the four month consultation period.  

Some 12 public objections to the project were 
sent to the Scottish Executive within the 28 day 
consultation period. 

The Ministry of Defence (MoD) initially objected 
to the proposal as the site lies within their south 
of Scotland tactical training area and there were 
concerns about the impact on low flying 
operations. They subsequently withdrew it 
following further consideration of the project and 
a site assessment by helicopter. 

April – August 
2003 

Addendum During the consultation period SNH raised some 
concerns, and SSE Generation was required to 
clarify the Environmental Statement in a number 
of areas. However, no addendum or 
supplementary information was needed. 

 

Determination Following the withdrawal of the MoD’s objection 
Scottish Ministers granted consent and deemed 
planning permission subject to conditions, 
including: 

 Restricted construction and operational 
noise 

 Provision of technical data to MoD 
 Clarification of construction methods 

taking account of e.g. peat depth, 
hydrology, and fish spawning grounds 

 Surveys to locate black grouse and their 
habitat prior to construction, as well as 
fences marked to reduce collision risks  

These are conditions are summarised in the 
decision letter, and detailed in the consent 
document.  

Consent for the overhead line (under Section 37 
of the 1989 Act) followed in 2005 after permission 
had been secured with relevant landowners. 

December 2003
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GALSON COMMUNITY WIND FARM – PLANNING PROCESS UNDER THE 
TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997 

Galson is located in the north west of the island of Lewis. The community purchased its estate 
and set up a Trust, Urras Oighreachd Ghabhsainn (UOG), to run it.  

The community buy-out was prompted in order to maximise local benefit from a proposed 
private large-scale windfarm on part of the estate. With the agreement of the developer, UOG 
carried out a feasibility study to investigate the potential for a separate community owned wind 
farm on the grounds that it did not interfere with the other development. Ultimately, the private 
windfarm was not consented; however the feasibility study identified the potential for three 
community owned wind turbines.  

Due to the small scale of the proposal, it is considered to be a minor development under the 
Town and Country Planning (Scotland) Act 1997. The planning application and accompanying 
documents were submitted in August 2008, and the main components of the scheme comprise: 

“Construction of a wind energy project through installation of three wind turbine 
generators with a total maximum generating capacity of 2.7MW, with ancillary 
development including access tracks, underground cables, crane hard standings and site 
control building.” 

The approval process progressed as follows: 

STAGE COMMENTARY DATE 

Pre-application 
discussions 

UOG met with Scottish Natural Heritage 
(SNH), Comhairle Nan Eilean Siar (CnES), 
Scottish Environment Protection Agency 
(SEPA) and the Royal Society for the 
Protection of Birds (RSPB) to gauge initial 
opinions on the site. 

January 2006 

Pre-application 
consultation 

As a minor development, there is no statutory 
requirement for this, however UOG:  

 Displayed the feasibility study, and 
made copies available locally 

 Held open meetings for the public to 
discuss the project 

 Consulted with Community Councils 
and the local Grazings Committee 

January 2006 

Screening  UOG submitted a request to CnES for a 
Screening Opinion (to find out whether an EIA 
was required). The response confirmed that 
significant environmental impacts were 
expected; therefore an EIA should be carried 
out. 

March 2007 

Scoping  UOG submitted a scoping study to CnES. 
This identified the key issues for EIA before 
detailed studies started, statutory consultees 
then responded with comments. 
Subsequently, consultants provide technical 

October 2007 
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support on bird surveys, landscape and visual 
impact, and cultural heritage assessments. 

Application Planning application submitted, including an 
Environmental Statement. Some ornithology 
work was incomplete but the Council agreed 
to early submission to allow more time for 
responses to the consultation. 

August 2008 

Neighbour 
notification and 
publicity 

A total of seven representations were 
submitted to CnES within the allotted time for 
consultation. Three individuals objected, as 
well as the RSPB, who objected until 
remaining ornithology work had been 
completed and submitted.   

August 2008 - 
March 2009 

Consideration of 
application 

National Air Traffic Services, CnES technical 
officers, SEPA and SNH neither objected nor 
requested any further information. Historic 
Scotland requested some further information. 

Completed bird survey work satisfied the 
RSPB so they withdrew their objection. 

January 2009 

 

 
March 2009 

Pre-
determination 
hearing 

There is no statutory requirement for this 
when considering minor developments.  

 

Decision Due to the number of representations 
received, Councillors on the CnES Planning 
Committee considered the application, rather 
than a delegated planning officer.  It was 
recommended that the application be 
approved subject to certain conditions, 
including “land restoration and 
decommissioning and the taking out of a 
reinstatement bond to ensure acceptable 
restoration” (under Section 75 of the 1997 
Act), as well as an archaeological evaluation. 

May 2009 

Land restoration 
and 
decommissioning

Whilst a Section 75 agreement has still to be 
put in place, construction is not scheduled to 
commence before December 2012 due to grid 
connection constraints. This agreement is 
expected to be concluded in time. 

August 2011 

 
In July 2010 this development, along with five other community renewable energy projects in the 
Western Isles were given permission to connect to the grid. This interim derogation allows 
25MW of electricity to connect to the distribution system by ‘constraining off’ generators in Skye 
to free up capacity on the interconnector back to Fort Augustus on the mainland 
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Subordinate Legislation Committee 
 

28th Report, 2012 (Session 4) 
 

Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 

INTRODUCTION 

1. At its meetings on 8, 15 and 22 May, the Subordinate Legislation Committee 
considered the delegated powers provisions in the Local Government Finance 
(Unoccupied Properties etc.) (Scotland) Bill (“the Bill”) at Stage 1. The Committee 
submits this report to the Local Government and Regeneration Committee as lead 
Committee for the Bill under Rule 9.6.2 of Standing Orders. 

2. The Scottish Government has provided a delegated powers memorandum 
(DPM)1 setting out the need for the delegated powers, how they may be exercised 
and the choice of procedure applicable to their exercise.  

3. Scottish Government officials also provided oral evidence to the Committee 
at its meeting on 15 May 2012. The Official Report of the meeting is available on 
the Parliament website.2 

OVERVIEW OF THE BILL 

4. The Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill 
was introduced in the Parliament on 26 March 2012 by Alex Neil MSP. It is a 
Government Bill which seeks to amend the law regarding non-domestic rates and 
council tax in respect of unoccupied properties. For non-domestic rates, it allows 
the Scottish Ministers greater flexibility to vary the rates payable in relation to such 
properties, by varying the discount available (section 1). For council tax, the Bill 
introduces the ability to increase the tax payable in respect of unoccupied 
dwellings in addition to the current power to offer such properties a discount on the 
standard rate applicable to occupied dwellings.  

                                            
1 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Delegated Powers 
Memorandum. Available at: 
http://www.scottish.parliament.uk/S4_Bills/Local%20Government%20Finance%20Unoccupied%20
Properties/Local_Govt_Finance_DPM.pdf 
2 Scottish Parliament Subordinate Legislation Committee, Official Report, 15 May 2012. Available 
at: http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=7026&mode=pdf 
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5. The Bill also inserts some enabling powers to make regulations into 
paragraph 4 of Schedule 2 to the Local Government Finance Act 1992 (“the 1992 
Act”). This is done so that local authorities can require the provision of information, 
in order to establish whether properties are subject to the varied council tax rate 
(sections 2 and 3). 

6. The Bill also repeals the provisions which allow housing support grants to be 
paid to local authorities to allow them to balance their housing revenue account 
(section 4).  

7. Section 5 (commencement) brings the Act into force on the day of Royal 
Assent, apart from section 4, which comes into force on 1 April 2013. Section 6 
has the short title. 

DELEGATED POWERS PROVISIONS 

8. The Committee considered each of the delegated powers provisions in the 
Bill. The Committee was content with the delegated powers contained in section 
1(2) and (3), and section 3(3). 

Section 2(2) and (3) – power to provide for variation of council tax liability for 
unoccupied dwellings  

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure: affirmative procedure 
 
Background  
9. Section 33 of the Local Government in Scotland Act 2003 (“the 2003 Act”) 
gives the Scottish Ministers the power to provide for a council tax discount in 
respect of unoccupied dwellings. Section 33 also enables the Scottish Ministers to 
confer power on local authorities to vary the level of council tax discount provided 
for such dwellings in their own areas. The Council Tax (Discount for Unoccupied 
Dwellings) (Scotland) Regulations 2005 (SSI 2005/51) allowed local authorities to 
set the discount applicable to empty dwellings and second homes between a 
maximum amount of 50% and minimum amount of 10%.  

10. Section 2 of the Bill amends section 33 of the 2003 Act by substituting the 
various references in section 33 to “discount” with “variation”. This enables the 
Scottish Ministers to vary the amount payable, or permit local authorities to vary 
the amount payable, in relation to such classes of unoccupied property as may be 
specified in the regulations. Ministers will therefore be able to allow local 
authorities to charge more council tax in respect of unoccupied homes than 
occupied homes.  

11. The substitution of “variation” for “discount” in section 33 means that the 
Scottish Ministers could prescribe the amount of the variation for any day, where 
there is no resident of the dwelling. Alternatively, they may prescribe that each 
local authority has powers— 
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(a) to disapply the regulations from their respective areas or parts of them; 
and/or  
(b) to modify the application of the regulations in their areas so they can 
differentiate between circumstances in which there is no resident of a 
dwelling.  

 
12. This can include circumstances deriving from the use to which a dwelling is 
put, and the personal circumstances of the owner. 

13. Any such power may not permit councils to modify the regulations so as to 
set the amount of variation for their area at an amount outside any maximum 
discount or maximum increase, as may be specified in the regulations. There is no 
requirement to put such a maximum in the regulations. 

The maximum level of any increase in council tax amount  
14. In an oral evidence session with Scottish Government officials, the 
Committee explored certain issues in relation to the powers in section 2(2) and (3) 
of the Bill. The Committee queried why the powers are expressed very widely to 
permit any variation of council tax amount, in respect of unoccupied properties. 

15. In particular, the Committee observed that paragraphs 33 and 36 of the 
Policy Memorandum which accompanied the Bill state that the intended policy on 
the imposition of increases has two particular limitations within it, but these are not 
set out in the Bill. Paragraph 36 states that it is intended that “no owner should be 
required to pay the council tax increase unless their home has been empty for at 
least 12 months and, even where a local authority uses the power to vary, in some 
cases homes would not be liable for the increase until they have been empty for 
longer.” Paragraph 33 also states that it is intended that regulations would confer 
on councils a power to charge up to a maximum tax increase of 100% (double) the 
standard tax rate.3  

16. In explaining the unlimited scope of the power as framed in the Bill, Colin 
Brown, from the Scottish Government Legal Directorate, said— 

“It is simply to give discretion for the implementation of the policy. The 
Scottish Government would be interested in views from this committee and, 
of course, from the subject committee on any maximum.”4 

17. He went on to note— 

“It is important to remember that there will be two levels of discretion. There 
will be what the Scottish Government decides is the area within which local 
authorities should be able to exercise powers, and there will be the ability of 
local authorities to exercise those powers in their areas in such manner as 
they see fit, albeit probably with caps and controls. Until there is experience 
of the operation of the provisions, it will not be easy to know exactly where 

                                            
3 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Policy Memorandum, 
paragraphs 33 and 36. Available at: 
http://www.scottish.parliament.uk/S4_Bills/Local%20Government%20Finance%20Unoccupied%20
Properties/b12s4-introd-pm.pdf 
4 Scottish Parliament Subordinate Legislation Committee. Official Report, 15 May 2012, Col 406. 
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local authorities might encounter difficulties in the exercise of the powers. 
Therefore, at this stage it seems desirable to have breadth to allow tailoring 
or amendment if, for example, particular concepts prove to be difficult in 
operation.” 5 

18.  The Committee accepts that some flexibility beyond the current policy 
objectives would be required. The regulations could require to specify the levels of 
permitted council tax increase in respect of unoccupied properties (or classes of 
them), or the levels within which local authorities would require to operate. The 
regulations would be subject to the affirmative procedure. Those levels might be 
altered, in the light of experience, and the affirmative procedure would be applied 
in the scrutiny of any such changes.  

19. However, the Committee considers that there is a fundamental question of 
principle as to whether the Parliament should confer an unlimited power to 
increase liability to council tax for certain properties. The Committee observes that 
the ability to permit discounts within the council tax regime operates within certain 
limits at present. Discounts are also by their nature inherently limited in their effect 
on the individual, so far as they reduce tax amounts from those otherwise 
prescribed. The same is not true of an unlimited power to increase the liability to 
tax.  

20. The Committee considers that the Parliament should itself legislate for the 
maximum amount of liability that can be imposed rather than delegate this matter 
to Ministers. In so far as the proposed enabling power to increase tax amounts in 
relation to unoccupied properties, is unlimited in amount, (or the possible 
percentage increase), the Committee considers this is not acceptable in principle, 
nor is it transparent.  

21. The Committee therefore considers that the Bill should state a suitable 
maximum level of permitted council tax increase in relation to unoccupied 
dwellings, beyond which any levels specified in the regulations could not 
go. The specific level of that cap, and whether there could be more than one 
for different classes of dwelling, is a policy matter on which the Committee 
makes no recommendation.  

Section 74 of the 1992 Act  
22. The Committee sought clarification of how section 74 of the 1992 Act relates 
to section 2 of the Bill. Section 74 of the Local Government Finance Act 1992 
states that the amounts of council tax payable in respect of dwellings situated in 
any local authority’s area and listed in different valuation bands shall be in set 
proportions— 

6: 7: 8: 9: 11: 13: 15: 18,  
 
23. where 6 is for dwellings listed in valuation band A, 7 for dwellings in band B, 
and so on. (These proportions can be varied by order).  

                                            
5 Scottish Parliament Subordinate Legislation Committee. Official Report, 15 May 2012, Cols 406-
407. 
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24. Section 74 therefore controls the proportionate amounts payable between the 
different valuation bands. The 1992 Act (and the 2003 Act) contain further 
provisions in relation to discounts and exemptions which operate, once the 
“standard” amounts of tax payable have been determined in accordance with the 
specified proportions. There is no provision in section 74 which relates to the effect 
of any permitted increase in tax amount, whether any increase relates to 
unoccupied properties generally, or properties within a particular valuation band. 

25. The Committee sought clarification from the Scottish Government officials of 
the effect of any increases in charge on the operation of section 74. Sam Baker, 
Policy Manager in the Housing Supply Division, explained— 

“if a council was to impose a 50 per cent discount, it would be imposed on 
the standard council tax rate for each property band—band B, for example. 
Similarly, if there was a 50 per cent increase, the amount would be 50 per 
cent above the standard council tax rate for the band that a property is in. For 
example, if a property was in band B, the amount would be 50 per cent 
higher than a couple living in a band B property would already be paying.”6 

26. The officials indicated that the Government considered that no conflict arose 
as section 74 gives the starting point for the calculation of the “standard” council 
tax amounts payable across the various valuation bands. After that calculation, 
various discounts and exemptions from payment may be applied, as set out in 
other provisions in the 1992 and 2003 Acts. It was considered that the same 
approach would apply to permitted increases under section 2 of the Bill (amending 
section 33 of the 2003 Act). Any increases would fall to be applied, after section 74 
calculates the “standard” amounts.  

27.  The Scottish Government officials undertook however to consider further the 
relationship between section 74 and section 2 of the Bill (in advance of Stage 2). 
The Committee considers that the understanding of the connection between those 
sections is complicated by the requirement to consult various different enactments. 
On enactment of this Bill, these tax calculation provisions would require 
consideration of the powers in section 2, as well as the relevant provisions in the 
1992 Act, the 2003 Act, and the subordinate legislation to be made under section 
2 which would specify the permitted level/s of any increased tax amounts. In 
addition any determination made by the individual local authorities would also be 
relevant. 

28. The Committee also notes, on considering the oral evidence provided by the 
officials, that section 78 of the 1992 Act sets out the “basic amount” of council tax 
payable per day. This is the amount imposed by the relevant local authority for the 
financial year, in relation to the particular valuation band listed for a dwelling, 
divided by the number of days in the financial year. (This applies once the 
proportionate amounts have been calculated by section 74). Section 78 is 
expressly subject to sections 79 and 80, which have the principal enabling 
provisions on discounts and reduced amounts of tax. It is clear therefore that the 
basic amount of tax is subject to discounts and reduced amounts. The Bill does 

                                            
6 Scottish Parliament Subordinate Legislation Committee. Official Report, 15 May 2012, Col 409. 
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not however make a similar qualifying provision, in relation to any increases in tax 
amounts which would be enabled by section 2 of the Bill. 

29.  The Committee therefore notes that the Scottish Government has 
undertaken to consider the terms of section 74 of the Local Government 
Finance Act 1992 in relation to section 2 of the Bill. The Committee asks for 
a response to this point as part of the Government’s response to this report.  

Affirmative procedure  
30. The Committee requested clarification why the affirmative procedure would 
be the appropriate level of Parliamentary scrutiny of regulations made under the 
powers in section 2 of the Bill, rather than a form of “super-affirmative procedure”. 
Such procedure would require a defined period of consultation on an initial draft of 
the regulations, which would be laid before the Parliament prior to the final 
regulations being laid. Other procedures could be imposed, such as a requirement 
to lay an explanatory document with the initial draft regulations. 

31. The Scottish Government expressed the view that the affirmative procedure 
is considered appropriate, taking into account that the existing powers in section 
33 of the 2003 Act to provide for discounted amounts of council tax in respect of 
unoccupied dwellings are subject to the same procedure.  

32. There is also a statutory obligation already provided for in the 2003 Act to 
consult on the draft regulations with the Convention of Scottish Local Authorities, 
and such other persons as the Scottish Ministers consider appropriate (section 
33(7)). Officials also noted that a longer timescale in relation to making any 
regulations subject to a super-affirmative form of procedure may also raise 
difficulties for the planned implementation of the changes from April 2013.  

33. Colin Brown, Scottish Government Legal Directorate, explained— 

“There is no doubt that, if more extended procedures for making regulations 
became available, our timetable for allowing councils to implement the 
changes from April 2013 would not be met—the timetable is already quite 
tight.”7 

34.  In relation to consultation, the Committee has noted that the Scottish 
Government’s policy intentions for future regulations under section 33 of the 2003 
Act as amended by section 2 of this Bill will involve a complex mixture of new rules 
involving existing exemptions, revised discount arrangements, new provisions for 
increased amounts, local authority powers in relation to discounts and increased 
amounts, and possible modification of definitions such as “empty” or “long term 
empty”. It appears to the Committee therefore that in due course a suitable period 
of consultation upon the planned set of draft regulations will be particularly useful.  

35. The Committee is content that the affirmative procedure is proposed for 
Parliamentary scrutiny of the powers in section 2 of the Bill. 

                                            
7 Scottish Parliament Subordinate Legislation Committee. Official Report, 15 May 2012, Col 411. 
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 (a) the Scottish Administration; 

 (b) local authorities; and 

 (c) other bodies, individuals, and businesses. 

5. At its meeting on 28 March 2012, the Committee agreed to seek written 
evidence from a series of organisations potentially affected by the Bill. 
Submissions were received from— 

 Aberdeen City Council 
 Angus Council 
 Business Centre Association 
 Clackmannanshire Council 
 East Lothian Council 
 CBI Scotland 
 City of Edinburgh Council 
 COSLA 
 Glasgow City Council 
 Highland Council 
 Inverclyde Council 
 North Ayrshire Council 
 North Lanarkshire Council 
 Scottish Property Federation 
 Shetland Islands Council 
 Western Isles Council 

 
6. All submissions can be accessed from the Committee’s website at the link 
below— 

Link to written submissions2 

7. At its meetings on the 25 April and 2 May the Committee took evidence from 
the Business Centre Association, the Scottish Property Federation (SPF), Angus 
Council, North Lanarkshire Council and Shetland Islands Council. The Committee 
also took evidence from the Bill team. The Official Report of the evidence sessions 
can be found on the Parliament’s website at— 

Link to Official Report of meeting 25 April 2012 
Link to Official Report of meeting 2 May 2012 

8. Following the evidence sessions further submissions were provided by the 
SPF, the Scottish Government and Shetland Islands Council and these can also 
be accessed from the Committee’s website. 

9. A briefing by the Financial Scrutiny Unit (FSU) on the FM was also prepared 
and this is available on the Committee’s website.3 

                                            
2http://www.scottish.parliament.uk/S4_FinanceCommittee/Inquiries/Collated_Local_Government_Fi
nance_written_submissions.pdf 
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10. Given that the Bill will introduce three distinct policy proposals, the relevant 
costs as set out in the FM and the Committee’s consideration of each aspect is 
considered separately below.  

EMPTY PROPERTY RELIEF ON NON-DOMESTIC RATES 

FINANCIAL MEMORANDUM 

11. The Bill will allow Scottish Ministers, by regulation, to vary the percentage 
and time span of non-domestic rate relief available for defined classes of empty or 
unoccupied premises. Currently the amount of liability can only be varied from 0% 
(which is the default rate, and currently is applied to certain classes only for the 
first three months) to 50% (which is applied to those classes for an indefinite 
period thereafter). The Scottish Government is proposing to use the powers in the 
Bill to make regulations that would introduce from 2013-14 a rate of relief for the 
classes currently subject to a 50% liability to increase it to 90% liability following 
the initial 3 month zero-rated period, and that this 90% rate would apply for an 
indefinite period.4 Listed properties, industrial properties, and those with a rateable 
value of less than £1,700 would not be affected by the proposed reforms. 

12. The Scottish Government estimates that there are currently around 20,000 
properties benefitting from empty property rates relief.5 The FM states that the 
current empty property rates relief regime will cost the Scottish Government an 
estimated £152 million in 2012-13 and is the costliest of all the non-domestic rates 
relief schemes currently in operation.6 Other relief schemes include the small 
business bonus scheme and rates relief for charities.   

13. The FM indicates that the proposed reform from 2013-14 onwards would 
reduce the cost to the Scottish Government of providing the relief by an estimated 
£18 million per year,7 which represents 12% of the current cost of relief. The FM 
states that the reduction in the discount level would therefore lead to a saving in 
the Scottish Government budget of approximately £18 million per year.8 This figure 
would fall as a cost to organisations in receipt of non-domestic empty property 
relief.  

14. Before considering the estimated costs to the Scottish Administration, local 
authorities and businesses, the Committee comments briefly on the nature of the 
consultation exercise conducted on the empty property relief proposals. 

                                                                                                                                    
3 Financial Scrutiny Unit (2012) Local Government Finance (Unoccupied Properties etc.) (Scotland) 
Bill: Financial Memorandum 
4 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial Memorandum, 
paragraph 18 
5 Scottish Government, written evidence 
6 Scottish Local Government Financial Statistics 2010-11 
7 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial Memorandum, 
paragraph 19 
8 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial Memorandum, 
paragraph 21 
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Consultation on the Bill’s proposals 

Consultation exercise 
15. While the proposals on council tax relief were the subject of a separate 
formal consultation exercise, the proposals on empty property relief were 
announced in the Scottish Government’s Scottish Spending Review 2011 and 
Draft Budget 2012-13.9 In particular, the Policy Memorandum (PM) accompanying 
the Bill states that the Scottish Government announced in its 2011 spending 
review document its intention to introduce incentives to bring vacant premises 
back into use, reduce the prevalence of empty properties in town centres and 
support urban regeneration by reforming empty property relief from April 201310 
and that the broad policy proposals were consulted on as part of the consultation 
on the Scottish budget.11  

16. The PM states that a small number of responses were received to the draft 
budget which mentioned reform of empty property relief, both in support e.g. to 
welcome measures to encourage vacant town centre business properties to be 
filled and in opposition e.g. about the potential impact on future developments. In 
addition, it reports that engagement with key stakeholders has taken place 
throughout the process in the course of regular and ad hoc meetings with business 
groups and business events. 

17. The absence of a formal consultation exercise on the empty property relief 
proposals was raised by several respondents in their submissions to the 
Committee. For example, the SPF noted that the Committee— 

 “may wish to distinguish between the formal consultation exercise run by 
the Scottish Government on the council tax aspects of the Bill and the 
business rates aspects, which were part of the Spending Review 
announcement on 21st September, rather than any specific form of 
consultation.”12 

18. While Glasgow City Council stated that— 

“We are not aware of a consultation on the other elements in the Bill, in 
particular the significant changes relating to NDR empty property relief.”13  

19. On the other hand, the Committee notes the comment from Angus Council 
that it did not “think that in Angus we have significant concerns about the process. 
The changes were signposted.”14  

20. In its evidence session with the Bill team the Committee sought clarification 
on the nature of the consultation exercise on the empty property relief proposals 

                                            
9 http://www.scotland.gov.uk/Resource/Doc/358356/0121130.pdf (Accessed 21 May 2012) 
10 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Policy Memorandum, 
paragraph 4 
11 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial Memorandum, 
paragraph 17 
12 Scottish Property Federation. Written submission. 
13 Glasgow City Council. Written submission. 
14 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1035. 
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that had been conducted via the draft budget document. The Bill team confirmed 
that information on the Scottish Government’s intentions was confined to the 
statement on page 226 of the spending review 201115 which states that— 

“Empty property relief will be reformed to provide strong incentives to bring 
vacant premises back into use, reducing the prevalence of empty shops in 
town centres and supporting urban regeneration.”16 

21. The Bill team indicated, however, that in subsequent correspondence more 
detail was provided on the level of reform being considered.17 

22. Given the Committee’s lead role in the scrutiny of the draft budget and 
spending review, the Committee would welcome clarification from the 
Scottish Government on the nature of the consultation exercise that it 
undertakes on the annual draft budget and, as appropriate, spending review 
and the extent to which this exercise follows the Scottish Government’s 
Consultation Good Practice Guidance.18 While it would expect stakeholders 
to submit their views to the Scottish Government as a normal part of the 
draft budget process, the Committee is not aware of a formal invitation for 
views or, for that matter, the publication of a summary and analysis of 
responses.  

23. Given that this issue goes beyond consideration of this particular Bill, 
the Committee will write separately to the Cabinet Secretary for Finance, 
Employment and Sustainable Growth to seek clarification on this point. 
However, it highlights it here as a matter that the lead committee may also 
wish to pursue in its evidence session with the Scottish Government. 

24. The Committee notes that, in respect of this Bill, the spending review 
2011 included only a brief statement regarding the Scottish Government’s 
intentions and contrasts this with the formal consultation exercise 
conducted on the council tax proposals.  

25. The Committee further notes that given that financial estimates on the 
empty property relief proposals were not published in the draft budget 
document, any submissions following the draft budget relate to the broad 
principles of reform, rather than to the costings. 

26. The Committee considers that a separate formal consultation exercise 
on the empty property relief proposals should have been undertaken, similar 
to that conducted on the council tax proposals, as this would have been 
helpful to the Committee’s scrutiny and evidence gathering. 

                                            
15 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1057. 
16 http://www.scotland.gov.uk/Resource/Doc/358356/0121130.pdf (Accessed 21 May 2012) 
17 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1057. 
18Scottish Government (2008) Consultation Good Practice Guidance 
http://www.scotland.gov.uk/Resource/Doc/160377/0079069.pdf (Accessed 21 May 2012) 
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Business and Regulatory Impact Assessment 
27. The Committee further understands that no business and regulatory impact 
assessment (BRIA) was prepared on the empty property relief proposals. The FSU 
briefing notes that in his evidence to the Economy, Energy and Tourism 
Committee on the draft budget 2012-13 the Cabinet Secretary for Finance, 
Employment and Sustainable Growth stated that— 

“The changes that we are making are at such a level that I do not consider 
that a regulatory impact assessment is required. We are in a period of 
consultation on the question of empty property relief and the changes that the 
Government is proposing to make, so I will listen to the representations that 
are made to me. I will shortly be seeing the Scottish Property Federation, 
which has made representations to me on the issue.”19 

28. The Committee sought further clarification on the decision not to prepare a 
BRIA in its evidence session with the Bill team. The Bill team indicated that it 
would have been— 

“disproportionate to do one because of the level of savings that we were 
looking at, which was about £18 million. Overall business rates are paid by 
about 200,000 properties. There is a tax base of £6.7 billion; business rates 
generate about £2.3 billion a year, so savings of £18 million are relatively 
small.”20 

29. The Bill team went on to explain that— 

“It is to do with the proportional impact of £18 million in the wider context. We 
are forecasting the overall relief to cost £757 million across the five-yearly 
revaluation cycle. It is about the proportion.”21 

30. The Scottish Government has published guidance on business and 
regulatory impact assessments22 which states that the “BRIA process encourages 
policy makers to identify the problem and then use available evidence to find 
proposals that best achieve the policy objectives while minimising costs and 
burdens.” It continues that “the BRIA allows those with an interest in the policy to 
understand— 

 Why the Government is proposing to intervene; 
 Options the Government is considering, and which one is preferred; 
 How and to what extent new policies may impact on them, on 

business and on Scotland’s competitiveness; 
 The estimated costs and benefits of the proposed measures.” 

                                            
19 Scottish Parliament Economy, Energy and Toursim Committee, Official Report, 2 November 
2011, Col. 495. 
20 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1057. 
21 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1057. 
22 http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/partial-
assessments/BRIAGuidance/BRIAGuidance 
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31. The guidance states that if a “Yes” answer is given to any of the following 
questions then a BRIA is required. The first question is— 

“Does the proposal impose additional cost or reduce existing costs on 
businesses or the third sector? Have you tested the proposal on relevant 
businesses?” 

32. While the BRIA guidance refers to the application of the proportionality 
principle this is with reference to the length and detail of the BRIA and not whether 
a BRIA is required. It states— 

“The content of the BRIA should be proportionate to the problem involved 
and the size of the proposal. If it is likely to affect only a few firms or 
organisations, or many firms and organisations but only to a negligible 
degree, and/or the costs and benefits are likely to be negligible, then the 
BRIA should be quite short.”  

33. The Committee notes the explanation of the Bill team on the reasons 
why a BRIA was not undertaken. However, it notes that the Scottish 
Government’s guidance on BRIAs does not apparently distinguish between 
the level of costs and impact on business in deciding whether a BRIA is 
required.  

34. The Committee notes that, in any event, the potential impact of the 
Bill’s proposals is not limited to those businesses currently in receipt of 
empty property rates relief but could extend to any business, individual or 
other body which owns commercial property that might become empty at 
some point in the future or which is considering the development of 
commercial premises. 

35. The Committee considers it unfortunate that no separate formal 
consultation exercise was conducted on the empty property relief proposals 
and that, given the potential impact on businesses, no BRIA of a 
proportionate level of length and detail was prepared. The Committee 
suggests that the lead committee pursues this matter in its evidence session 
with the Scottish Government.  

Costs on the Scottish Administration 

36. Paragraph 21 of the FM indicates that no additional costs to the Scottish 
Administration are expected in relation to the non-domestic rates provisions. 
Paragraph 22 of the FM states, however, that “any properties in the Scottish 
Government estate that are empty could also see their rates bill increase as a 
result. The Scottish Government expects that this will only affect a very small 
number of properties each year (less than a dozen properties are estimated to be 
affected).”23  

37. In its submission to the Committee the SPF expressed surprise that only 12 
properties in the Scottish Administration’s estate would be liable under the empty 
                                            
23 Local Government Finance (Unoccupied Properties etc.)(Scotland) Bill. Financial Memorandum, 
paragraph 21. 
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property relief proposals. It suggested that this did not appear to take account of 
sponsored government bodies such as Scottish Enterprise which, it understood, 
had substantial numbers of vacancies in property investments.24 

38. In its oral evidence to the Committee, SPF explained that, when it had looked 
at the valuation roll, there were far more than 12 empty properties just for Scottish 
Enterprise. It pointed out that, other bodies, such as the National Health Service, 
would also have empty properties.25 

39. In its evidence to the Committee the Bill team advised that the dozen 
properties referred to in the FM were confined to those directly owned by the 
Scottish Government estate. It stated that— 

“Scottish ministers have direct liability for the dozen or so properties within 
the core Scottish Government estate. We did not include agencies, non-
departmental public bodies and so on, but they may have empty properties 
as well.”26 

40. The Bill team confirmed that where these latter bodies owned empty 
commercial properties covered by the Bill’s proposals that they would also have to 
meet the costs of any extra charges or bring the properties back into use.27 

41. The extent to which the estimated costs to public bodies that own empty 
commercial properties, excepting those directly owned by the Scottish 
Government, had not been reflected in the FM and, in particular, the figure of £18 
million was unclear to the Committee. It therefore sought further information on 
these figures from the Scottish Government and these costs and the impact that 
they may have on the estimated revenue to the Scottish budget is examined 
further below.  

Cost on local authorities 

42. The FM anticipates that changes to empty property relief will result in a small 
administrative cost to local authorities in amending the level of discount applied to 
existing bills for non-domestic rates, and explaining the changes to ratepayers. 
Several local authorities suggested that the costs might be underestimated. 

Enforcement and recovery costs 
43. For example, Angus Council noted that there might be an increase in 
recovery costs arising from the requirement to collect increased rates from 
businesses.28 North Ayrshire Council raised a similar concern. It pointed out that 
currently the Council has 126 empty properties that have been charged 50% rates 
after the initial three month period. It stated that the imposition of a 50% charge did 
not appear to have any bearing on a property then becoming occupied. It stated 
that— 

                                            
24 Scottish Property Federation. Written Submission. 
25 Scottish Parliament Finance Committee. Official Report, 25 April 2012, Col.996. 
26 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1054. 
27 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1054. 
28 Angus Council. Written submission. 
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“If the rates charge is increased to 90% on an empty property then there is 
the possibility that the same trend will continue and the Council will have to 
recover more debt. Currently around 10% of ratepayers with a 50% liability 
reach the Summary Warrant stage and are passed to sheriff officers for 
collection. If more debt is passed to the sheriff officer then this will increase 
the Council’s agency fee for rates recovered. Based on the current number 
of empty properties the Council would have to find around £1,000 from 
existing budgets to pay for the extra commission charge.”29  

Council-owned commercial properties 
44. Several local authorities highlighted the impact that the empty property relief 
proposals would have on council-owned commercial premises. While the FM 
notes that any properties owned by local authorities that are empty will also be 
affected by any change to the level of empty property relief offered,30 it does not 
provide any figures for the number of local authority-owned properties that might 
be affected by the empty property relief proposals or information on the estimated 
costs to local authorities.  

45. For example, Glasgow City Council estimated that the changes would result 
in additional costs in the region of £0.5 million to £1 million per annum, which 
largely related to units in historically very hard-to-let areas.31 Angus Council also 
noted the financial implications in respect of council property which remained 
empty longer than three months. It estimated that, based on the current position, 
additional rates charges of £20,000 would be incurred.32  

46. Shetland Islands Council advised in subsequent correspondence to the 
Committee that it had nine empty commercial premises, eight of which were in 
receipt of empty property relief and therefore would be affected by the Bill’s 
proposals.33 North Lanarkshire Council indicated that at the end of March 2011, 
the Council owned 216 empty properties, 123 of which were granted 100% empty 
property relief.34 

47. Further, the FSU briefing35 on the FM refers to a written Parliamentary 
Question answer which suggests that the impact on local authorities could be in 
the order of £1.8 million— 

“Reform of empty property relief will save an estimated £18 million annually 
across all sectors from 2013-14 onwards, of which, the impact on councils is 
estimated to be less than 10 per cent of that total.” (S4W-06087) 

                                            
29 North Ayrshire Council. Written submission. 
30 Local Government Finance (Unoccupied Properties etc.)(Scotland) Bill. Financial Memorandum, 
paragraph 23. 
31 Glasgow City Council. Written submission 
32 Angus Council. Written submission 
33 Shetland Islands Council. Additional written submission. 
34 North Lanarkshire Council. Correspondence with the Finance Committee 
35 Financial Scrutiny Unit (2012) Local Government Finance (Unoccupied Properties etc.) 
(Scotland) Bill: Financial Memorandum 
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48. In its evidence session with the Bill team the Committee sought further 
information regarding the number of council-owned properties that might be 
affected by the Bill’s proposals. The Bill team stated that— 

“We think that local authorities own about 2,000 properties that are currently 
empty. Some of those will not be affected by the reform-for example because 
they are listed or industrial buildings, or because they have no rateable value 
or are in the three-month period of 100 per cent standard relief.”36 

49. The Bill team advised, however, that it did not have an estimate that was 
broken down by council area.37 It explained that the council property figures used 
to inform its response to the PQ had not been sought from the individual councils 
but had been collated from information already in its possession.38 The Bill team 
indicated that it was not always clear from that information whether a property 
was, in fact, council-owned as it depended “on whether the council included 
properties in its direct estate and on whether it has a lot of trusts and housing 
associations that have non-domestic properties.”39 The Bill team explained that the 
“Council might list themselves as being the ratepayer, but councils such as 
Glasgow City Council have lots of trusts and subsidiaries, such as housing 
associations.” As a result, the Bill team confirmed that it “might have missed 
some.”40 

50. The Bill team confirmed in supplementary evidence that it estimated that 
approximately 2,000 council properties were vacant and in receipt of empty 
property relief at any given point in time.  Of this total, it estimated that between 
630 and 870 properties would be affected by the proposed reforms, with a 
reduction in relief awarded between £1.4 million and £1.7 million. The remaining 
properties were likely to be industrial or listed or in the initial 3 month 100% period 
and would see no change to the amount of relief awarded.41 

51. While the FM acknowledges that there will be costs to local authorities 
that have empty commercial properties, it does not estimate the numbers or 
the associated costs. The Committee considers that greater effort should 
have made to establish the number of local authority-owned empty 
properties that might be affected by the Bill’s proposals and the associated 
costs. The Committee finds it surprising that having established that it was 
unable to determine with clarity whether empty commercial properties were 
local authority-owned that the Bill team did not then seek this information 
directly from local authorities. The Committee highlights this issue to the 
lead committee. 

52. The Committee notes at this stage that the costs to local authorities 
could impact on the estimated revenue to the Scottish budget and again this 
is considered below. 

                                            
36 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Cols.1048-9. 
37 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1049. 
38 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1060. 
39 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1049. 
40 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Cols.1059. 
41 Scottish Government. Supplementary written evidence. 
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Costs on other bodies, individuals and businesses and revenue to the 
Scottish budget 

Information provided in the FM 
53. The FM states that some owners/occupiers of long-term empty premises 
eligible for non-domestic rates discount will be affected by the regulations that 
would follow the introduction of legislation. The FM indicates that the total costs to 
business of the reduced discount would be in the region of £18 million in 2013-14 
and 2014-15. The FM states that the impact will fall “solely on businesses who 
currently take up the discount or who may in the future.”42 As stated above, the FM 
states that the estimated approximately £18 million per year saving from reducing 
the empty property relief discount level would accrue to the Scottish Government 
for reallocation within the Scottish Budget.43 

54. The FM indicates that the figure of £18 million is a best estimate based on 
data held on vacant property identified on the valuation rolls and data on 
properties in actual receipt of empty property relief provided by councils. The FM 
indicates that the £18 million was estimated first by identifying the total rateable 
value of properties receiving empty property relief and the proportion of those in 
receipt of 50% relief. A reduction in the cost of relief as a result of proposed relief 
changing from 50% to 10% was calculated. A final adjustment was applied to take 
into account that some properties might switch over to another type of relief, such 
as the Small Business Bonus Scheme. The FM notes that this will increase the 
costs of those other reliefs, in turn reducing the net savings from the reform of 
empty property relief.44 

55. In its evidence to the Committee, the Bill team confirmed its methodology 
stating that— 

“We took the amount that we would normally collect. The businesses in 
question are paying business rates already, at a lower rate. We just 
calculated the savings to the Scottish budget of increasing their rates bill.”45 

56. The FM provides no further detail on how the figure of £18 million was 
calculated. In its evidence to the Committee, the Bill team explained that— 

“We get regular data returns and we knew that we were due an updated set 
of data from the councils in the weeks immediately following the publication 
of the financial memorandum, so we decided to wait for that data just to 
make sure. We came back to exactly the same figure, but we wanted to 
reflect on the most up-to-date data.”46 

                                            
42 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial Memorandum, 
paragraph 26 
43 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial Memorandum, 
paragraph 21 
44 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial Memorandum, 
paragraph 20 
45 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1059. 
46 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1058. 
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57. The Bill team indicated, however, that it would be happy to provide a 
breakdown of how it had arrived at this figure.47 A summary of this information is 
set out below.48 

Additional information from the Scottish Government 
58. According to the Scottish Government, there are 21,425 vacant properties. It 
calculated that 7,285 of these (around 34-35%) were in receipt of 50% empty 
property relief and therefore affected by the Bill’s proposals. It calculated that the 
remaining two-thirds were currently getting 100% rates relief. This includes 
properties that pay no rates because they are listed properties, industrial 
properties, or have a rateable value of less than £1,700, as well as properties that 
are paying no rates because they have been empty for less than three months.  

59. For the 7,285 properties, the proposed changes would mean a reduction in 
rates relief from 50% to 10%. The Scottish Government estimates that the 
reduction in rates relief to 10% for properties currently on 50% relief, as well as the 
impact of those moving to 10% relief during the year once they have been empty 
for at least three months, would reduce the cost of empty property rates relief by 
£22 million per year.  

60. However, it then estimated the number of vacant properties eligible for each 
level of the Small Business Bonus Scheme (SBBS) and reduced the figure of 
affected properties to around 5,500 properties and the estimated savings by £4 
million to a total of £18 million. 

61. The Scottish Government also provided a table which sets out a breakdown 
of the costs of Scottish business rates relief from 2010-2011 to 2014-15.49 

62. The Committee welcomes this additional information from the Scottish 
Government. However, it considers that this information should have been 
included in FM, even if it had been caveated that further analysis was 
underway and that, as a result, the figures might change. 

Margins of uncertainty and assumptions 

63. In its opening remarks to the Committee, the Bill team stated that—  

“We recognise that there are margins of uncertainty in each of the 
proposals.”50  

64. However, while the margins of uncertainty relating to the costs associated 
with council tax proposals are set out in the FM, little information is provided 
regarding the margins of uncertainty for the costs arising from the empty property 
relief proposals, even though the cost of the relief can vary considerably from year 
to year. The FSU briefing provides figures for the cost of empty property rates 
relief in earlier years, as well as forecast costs for the period to 2014-15. The 
figures show that the costs of empty property rates relief fluctuate from year to 

                                            
47 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1058. 
48 Scottish Government. Supplementary written submission. 
49 Scottish Government. Supplementary written submission. 
50 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1044. 
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year, as properties move in and out of use. There was a particularly sharp rise in 
2009-10, when the cost of empty property rates relief rose by 20%, coinciding with 
a sharp decline in economic growth and the onset of the recession.51  

65. The FM acknowledges that the figure of £18 million may vary as property is 
built/demolished, existing property moves in and out of use or changes occupier.52 
However, the FM does not give details of the assumptions made, or what the 
impact of varying these assumptions would be on the overall estimate of savings 
to the Scottish Government or the cost to businesses. 

66. The FSU briefing notes that a range of assumptions underpin the estimate 
presented in the FM and notes that any revisions to the underlying assumptions 
would affect the overall estimate of savings to the Scottish Government (and the 
costs to businesses).53 A number of these assumptions were also challenged in 
evidence to the Committee and are therefore considered below. 

The number of properties affected by the proposals 
67. The FSU briefing notes that if the total number of current recipients of empty 
property rates relief is higher or lower than estimated in the FM, the resulting 
savings could be higher or lower than currently estimated, depending on the 
characteristics of those properties. Likewise, if the split between different types of 
properties, in particular, if there are more properties currently benefitting from 50% 
rates relief than estimated in the FM, then the cost to businesses (and the revenue 
accruing to the Scottish Government) would be higher than the £18 million given in 
the FM.54 

68. In its evidence to the Committee the SPF suggested that the overall figure of 
£18 million appeared to be an underestimate. It referred to a sample of 1,500 
properties, which it suggested represented around 10% of the estimated total of 
vacant properties that would face an increase in liability from April 2013 should 
they remain vacant. From this sample, it calculated a total rateable value of around 
£70 million, which, it calculated, would lead to an increased empty rates liability of 
just over £14 million.55 

69. The SPF also indicated that it had divided the £18 million between the 6,500 
properties that the Scottish Government suggested would be affected by the 
proposals and indicated that this would lead to a rateable value of £6,000. It 
indicated that most premises in its sample had a rateable value significantly above 
that figure.56 

                                            
51 Financial Scrutiny Unit (2012) Local Government Finance (Unoccupied Properties etc.) 
(Scotland) Bill: Financial Memorandum 
52 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial Memorandum, 
paragraph 26 
53 Financial Scrutiny Unit (2012) Local Government Finance (Unoccupied Properties etc.) 
(Scotland) Bill: Financial Memorandum 
54 Financial Scrutiny Unit (2012) Local Government Finance (Unoccupied Properties etc.) 
(Scotland) Bill: Financial Memorandum 
55 Scottish Property Federation. Written submission. 
56 Scottish Parliament Finance Committee. Official Report, 25 April 2012, Col.1009. 
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100% collection rate 
70. The FM also appears to assume a 100% collection rate and that property 
owners currently paying 50% property rates will be financially able to pay 90% 
rates. 

The number of properties empty for three months 
71. It is not clear from the FM what assumption has been made regarding the 
numbers of standard commercial properties moving from 100% to 50% rates relief 
during the year because they have been empty for more than three months. The 
FSU briefing points out that any variation in this would affect the overall savings 
and costs to businesses.57 In its evidence to the Committee the SPF stated that— 

“We are suspicious about the figures on the movement of properties into and 
out of 100 per cent relief. Somehow, those properties appear to have been 
excluded from the wider figure that has been provided to the committee. 
When we looked through our sample, we found that most of the properties 
appeared to have been empty for considerably longer than three months, as 
far as we could tell from the valuation roll.”58  

Eligibility for other forms of relief 
72. According to information provided by the Scottish Government to the FSU 
during preparation of its briefing, the FM assumes that 5,000 properties will be 
eligible for other types of relief if they cease to be eligible for empty property rates 
relief.59 In its subsequent evidence to the Committee the Scottish Government 
identified up to 2,500 properties that might be eligible for the SBBS, although it 
also notes that the net bill would remain the same for up to 2,000 of these 
properties.60 

73. If fewer properties are able to claim other types of relief, the savings to the 
Scottish Government would be higher than £18 million, and the cost to businesses 
correspondingly higher. In its evidence to the Committee the SPF pointed out 
that— 

“The Government alluded to the fact that small businesses with empty 
properties will be able to benefit through the small business bonus scheme, 
but small businesses will not often have more than one premise or property—
if they still exist at all—so I wonder how many businesses will benefit in that 
way.”61 

Increased demolition of properties 
74. The FM notes that the figure of £18 million may vary as buildings are 
demolished/built but provides no further detail on how this might impact on its 
calculations. A number of respondents indicated that the proposals might lead to 

                                            
57 Financial Scrutiny Unit (2012) Local Government Finance (Unoccupied Properties etc.) 
(Scotland) Bill: Financial Memorandum 
58 Scottish Parliament Finance Committee. Official Report, 25 April 2012, Col.989. 
59 Financial Scrutiny Unit (2012) Local Government Finance (Unoccupied Properties etc.) 
(Scotland) Bill: Financial Memorandum 
60 Scottish Government. Supplementary written submission. 
61 Scottish Parliament Finance Committee. Official Report, 25 April 2012, Col.989-90. 
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an increase in demolition of properties that could not be regenerated. For 
example, CBI Scotland stated that— 

“certain firms have indicated that the estimated costs and savings outlined 
in the Bill’s accompanying financial memorandum may end up being 
inaccurate, as affected parties may choose to explore steps aimed at 
mitigating the impact of the increased charges (such as demolition of empty 
premises, for example).”62 

75. Glasgow City Council also suggested that any decrease in empty property 
relief could lead to an increase in the number of rundown properties being 
demolished rather than regenerated.63 A similar point was made by the Business 
Centre Association (BCA) which commented on the position in England and 
Wales, stating that— 

“Older buildings are being demolished sooner than intended. Buildings 
nearing the end of their life are being demolished which previously may well 
have been let at modest rents on a short term basis, prior to 
redevelopment.”64 

76. Research undertaken by the Royal Institute of Chartered Surveyors and 
Lambert Smith Hampton in England found that over 80% of respondents stated 
that empty property rates liability was a factor in determining whether a property 
should be demolished, and was a more important factor than location, age or 
size.65 

77. However, in their oral evidence to the Committee both Angus and North 
Lanarkshire councils suggested that only a small percentage of properties would 
be demolished.66 In particular, Angus Council pointed out that— 

“It is difficult to demolish a shop that is in a row of shops and leave a gap site 
on the high street. I do not think that many businesses will do that.”67 

78. In its evidence to the Committee the Bill team indicated that it had exempted 
industrial properties from its empty property relief proposals because evidence of 
the experience in England suggested that the majority of demolitions had been of 
industrial properties.68 It went on to state that— 

“We will monitor the level of vacancy rates across Scotland and will report on 
those as appropriate, looking to see where the properties are being 
demolished.”69 

                                            
62 CBI Scotland. Written submission. 
63 Glasgow City Council. Written submission. 
64 Business Centre Association. Written submission. 
65 http://www.rics.org/site/scripts/download_info.aspx?fileID=387&categoryID=354 
66 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1031. 
67 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1031. 
68 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1052. 
69 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1054. 
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79. In addition to the assumptions discussed above, the BCA suggested that 
there could a growth in “dubious EPR [empty property relief] avoidance 
schemes”70 and in its oral evidence the BCA expanded on this suggestion, 
indicating that— 

“One method is not genuinely occupying buildings. People will occupy a 
building for 28 days, move their stuff out so that they get benefit of three 
months rates free, then move their stuff back in again.”71 

80. The Committee notes that the figure of £18 million savings to the 
Scottish Government and cost to businesses appears to be based on a 
range of assumptions and therefore subject to a margin of uncertainty. It 
notes that whereas the FM provides useful detail regarding the modelling 
and margins of uncertainty in connection with the council tax proposals 
provides, the same detail has not been provided in respect of the empty 
property relief proposals.  

81. The Committee considers that the FM should have set out the margins 
of uncertainty on the figure of £18 million, how assumptions had impacted 
on its calculations and provided a range of financial estimates based on 
those assumptions, particularly given the volatility of the costs of empty 
property rates relief to date. 

Policy objectives 

82. In its evidence to the Committee, the Bill team confirmed that— 

“The policy has two purposes, which are to introduce a new incentive that 
encourages properties back into commercial use in empty high streets with a 
lot of empty shops and to raise revenue.”72  

83. The Committee considers both of these objectives below. 

Encouraging properties back into use 
84. Despite the fact that encouraging owners to bring vacant properties back into 
use is one of the primary aims of the reforms, the FM costs do not appear to 
assume that any such behaviour will result. That is, there does not appear to be 
any assumed reduction in the overall number of empty properties as a result of the 
reforms.73 This is in contrast to the council tax aspect of the FM, where a reduction 
of 10% per annum in the number of empty properties is assumed. 

85. A number of submissions suggested that a financial incentive already existed 
to bring back commercial properties back into use in the form of rental income. For 
example, CBI Scotland indicated that commercial premises were rarely left empty 

                                            
70 Business Centre Association. Written submission. 
71 Scottish Parliament Finance Committee. Official Report, 25 April May 2012, Col.1011. 
72 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1052. 
73 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial Memorandum,  
Table 1 
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on purpose, as they did not generate an income for their owners and, in most 
cases, non-domestic buildings were unoccupied simply due to lack of demand.74  

86. The SPF reaffirmed this in its oral evidence to the Committee, stating that— 

“The prospect of landlords not taking up potential rental income, which is the 
meat and drink of their businesses—it is what keeps them in business—is 
extremely surprising. We cannot deny that there may be odd examples 
around the country of properties being held on to in the way that you 
describe, but in the vast majority of cases we would find it astonishing that 
landlords would give up potential rental income at this stage.”75 

87. Likewise, the BCA pointed out that— 

“Business centres do not deliberately keep their units empty; in fact, they do 
the exact opposite. I would say that 90 per cent of their time is spent looking 
at how they can let and continue to keep their space let.”76 

88. Glasgow City Council indicated that experience of similar reform to non-
domestic rates in England and Wales suggested that the intention to bring empty 
properties back into use had been largely undermined by the economic climate, 
and the resulting substantial reduction in demand for commercial buildings.77 CBI 
Scotland also pointed to the experience in other areas of the UK which suggested 
that similar policies had little effect on reducing the number of unused non-
domestic premises.78 

89. Empty property rates relief was reformed in England in April 2008.  In 2008-
09, properties could only claim 100% relief for the first three months (or six months 
for industrial properties) of being empty, after which they were liable for full rates. 
As such, the reforms in England went further than those proposed for Scotland.  
Some concessions were introduced for smaller properties in 2009-10, whereby 
properties with a rateable value of less than £15,000 received 100% rates relief.  
In 2010-11, the threshold was raised to £18,000 but was then reduced to £2,600 in 
2011-12.79   

90. Figures provided in the FSU briefing set out the cost of empty property rates 
relief in England for the period 2006-07 to 2010-11. These figures show that the 
cost of the relief scheme more than halved in 2008-09, the first year following 
reform of the relief scheme. However, in 2009-10, the cost of the scheme rose by 
86% to £1.1 billion – almost as high as the pre-reform cost.80  Commenting on 
these figures in its evidence, the SPF indicated that prior to introducing the policy 

                                            
74 CBI Scotland. Written submission. 
75 Scottish Parliament Finance Committee. Official Report, 25 April May 2012, Col.987. 
76 Scottish Parliament Finance Committee. Official Report, 25 April May 2012, Col.990. 
77 Glasgow City Council. Written submission. 
78 CBI Scotland. Written submission. 
79 Financial Scrutiny Unit (2012) Local Government Finance (Unoccupied Properties etc.) 
(Scotland) Bill: Financial Memorandum 
80 Financial Scrutiny Unit (2012) Local Government Finance (Unoccupied Properties etc.) 
(Scotland) Bill: Financial Memorandum 
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in England, the relief was worth around £1.3 billion per annum. It noted that it is 
still worth some £1.1 billion, explaining that— 

“This buoyancy in relief costs points to the economic recession and 
consequent lack of demand for commercial property as the causes of relief 
costs, not as implied in the financial memorandum the existence of a fiscal 
incentive to keep properties empty.”81 

91. The SPF went on to state that “the introduction of a similar policy in England 
has coincided with an increase in retail vacancy rates from 3% in 2007 to over 
14% in 2011.”82 

92. While in its evidence to the Committee the BCA stated that— 

“It has been argued that EPR will encourage landlords to let space and 
attention has been drawn to the number of empty town centre retail units in 
Scotland. EPR has been in existence in England since 2008 yet there are 
many English towns which also have a similar problem.”83 

93. The Committee also notes research undertaken by the Royal Institution of 
Chartered Surveyors and Lambert Smith Hampton84 following the reforms in 
England found that over a third of respondents stated that the reforms to empty 
property rates relief had had no effect on the number of vacant properties and that 
over a quarter said that the reforms had led to an increase in the number of vacant 
properties. This latter point may reflect a comment on the more general impact of 
recession and the difficulties of disentangling the effects of recession from the 
effects of the empty property rates reforms. 

94. The Committee further notes that data from the Department for Communities 
and Local Government show that the proportion of non-domestic properties that 
are empty has risen from 14% prior to reform of empty property rates relief to 16% 
in 2011.85 

95. Given the evidence presented to the Committee apparently indicating that a 
similar policy change in England had been unsuccessful in encouraging 
commercial properties back into use, the Committee sought to identify the 
evidence on which the Bill’s policy proposals had been based.  

96. In its evidence to the Committee, the Bill team suggested that it was not 
possible to rely on the evidence from England as there was no “control situation”86 
and “the global recession means that it is hard for smaller firms to get access to 
funding through banks.”87 In other words, it was impossible to determine from the 
experience in the England whether vacancy rates had been affected by the new 
regime or were as a result of the global recession. 

                                            
81 Scottish Property Federation. Written submission. 
82 Scottish Property Federation. Written submission. 
83 Business Centre Association. Written submission. 
84 http://www.rics.org/site/scripts/download_info.aspx?fileID=387&categoryID=354 
85 http://www.communities.gov.uk/publications/corporate/statistics/nondomesticrates201011 
86 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1052. 
87 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1052. 
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97. The Bill team went on to state, that it had “not seen any evidence that 
isolates the impact of empty rates relief compared with the impact of all the other 
factors that will impact on the number of empty commercial properties.”88 

98. In subsequent correspondence with the Committee, the Bill team stated 
that— 

“It has not been possible to find a valid international comparison in order to 
assess the impacts of lowering the amount of rates relief that empty 
properties enjoy in Scotland. Tax systems vary greatly between nations, and 
as such only a minority of nations levy taxes based on rental value of 
commercial properties. In the nations that do, it is relatively rare for any 
provisions for empty property relief schemes to be changed so that empty 
properties receive less relief. However the biggest difficult in finding a valid 
comparison is the availability of robust evidence as to whether or not a 
change in empty property rates relief was effective or not.”89 

99. The Bill team was also unable to provide the Committee with information as 
to how many properties it anticipated would come back into use as a result of the 
Bill’s proposals. It stated that— 

“we will have to monitor the number that come back into use. That will take 
time. After we reform the relief in 2013, there will be a period in which the 
incentive-we hope-might start to work and encourage properties back into 
use.”90 

100. While the Committee notes that the relief scheme in England differs 
from that proposed in Scotland no evidence was presented to the Committee 
that showed that re-occupation rates among standard empty commercial 
properties had increased as a result of increases to non-domestic rates. 

101. As noted above, the Committee considers it unfortunate that the Bill’s 
proposals were not subject to a formal consultation exercise and a BRIA. 
Such exercises would have provided an opportunity for the Scottish 
Government to set out the evidence in support of the Bill’s proposals and 
which demonstrated that the proposed changes would act as an incentive to 
owners to re-occupy commercial premises.  

102. Such exercises would also have provided an opportunity for the 
Scottish Government to set out the alternatives to the Bill’s proposals which 
it had considered and/or was planning to encourage the re-occupation of 
empty commercial premises. 

103. The Committee further notes that without baseline information, it will 
not be possible to ascertain whether any improvement in occupation rates of 
commercial properties in the future has occurred because of a growth in the 
economy or as a result of the Bill’s proposals. 

                                            
88 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1062. 
89 Scottish Government. Supplementary written submission. 
90 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1069. 
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104. While recognising that it is difficult to disentangle the effects of rates 
reform from wider economic factors, the Committee finds it surprising that 
the FM makes no attempt to estimate the number of commercial properties 
that will be brought back into use as a result of the Bill’s empty property 
relief proposals. 

Revenue raising 
105. As noted above, the second objective of the Bill’s proposals is revenue 
raising. The FM states that the approximately £18 million per year saving from 
reducing the empty property relief discount would accrue to the Scottish 
Government for reallocation within the Scottish budget.91 

106. The Committee has noted above that the realisation of the £18 million is 
based on a number of assumptions and, as such, is subject to a margin of 
uncertainty. However, a further factor impacting on the amount accruing to the 
Scottish budget will be the costs to public sector bodies that own empty 
commercial properties, which will either act to partially off-set the estimated 
savings, or might imply a different distribution of the public sector costs between 
local authorities and the Scottish administration. These figures were not provided 
in the FM and the Committee therefore sought this information from the Scottish 
Government. 

107. As the SPF stated in its evidence to the Committee, while the FM infers that 
the full £18 million cost is attributed to business, a significant portion of this cost, it 
estimated between at least 10-20%, would actually come from the public sector. 
The SPF referred to analysis that it was undertaking to assess who would be liable 
for the additional rates incurred. It stated that— 

“We have found some considerable costs from even this small sample of 
the public sector and a considerable impact for investors, including many 
pension funds (including public sector pension funds). From this 
perspective the policy is something of an own goal as liabilities will increase 
significantly for a number of public bodies including Scottish Enterprise, 
Dundee and Glasgow City Councils.”92  

108. In supplementary evidence, the Bill team confirmed the estimated cost to 
local authorities (as noted in paragraph 50 above) and provided information on the 
estimated costs to Scottish Enterprise and the NHS. It estimated that there were 
around 200 Scottish Enterprise vacant properties and the proposed reforms to 
EPR could reduce the rates relief awarded by up to a maximum of £0.4 million. 
However, the Bill team indicated that some properties might be industrial or listed 
or in the initial three month 100% period and would see no change to the amount 
of relief awarded, meaning actual change might be significantly lower.93 

109. In respect of the NHS, the Bill team estimated that there were less than 40 
vacant NHS properties. It indicated that the proposed reforms to EPR could 
reduce the rates relief awarded by up to a maximum of £0.3 million. However, it 
                                            
91 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial Memorandum, 
paragraph 21. 
92 Scottish Property Federation. Written submission. 
93 Scottish Government. Supplementary written submission. 
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indicated that some properties might be industrial or listed or in the initial three 
month 100% period and would see no change to the amount of relief awarded, 
meaning actual change might be significantly lower.94 

110. In subsequent correspondence, the Bill team confirmed that the £18 million 
costs to businesses, as set out in the FM, included the estimated costs to public 
sector bodies that own empty commercial properties.95 As noted above, the costs 
to public sector bodies of these proposals will therefore reduce the projected 
savings of £18 million accruing to the Scottish budget and the costs  to businesses 
will also be reduced by the same amount. 

111. The Committee notes that, on the basis of the Bill team’s estimates, the 
projected net savings to the Scottish budget of £18 million could be reduced 
by up to £2.4 million.  Furthermore, this figure only covers local authorities, 
NHS Scotland and Scottish Enterprise.  While these are likely to account for 
the majority of empty properties, there may be other bodies and agencies 
that would also need to be taken into account in a full assessment of the 
public sector impact. 

112. The Committee recommends that the financial impact of the increased 
non-domestic rate charges on public sector bodies is accurately determined 
in order that this can be properly reflected within the projected savings. The 
Committee considers that information on the numbers of vacant public 
sector-owned commercial properties should be sought directly by the 
Scottish Government from local authorities, Scottish Enterprise, NHS bodies 
and any other public sector bodies that own such properties and the costs 
provided to Parliament. The Committee notes that for this exercise to be 
effective, local authorities will need to adopt a standardised, robust system 
of recording all properties. 

113. The Committee suggests that these matters are pursued by the lead 
committee in its evidence session with the Scottish Government. 

114. The Committee also considers that the estimated savings to the Scottish 
budget from the Bill’s proposals need to be considered in the broader context of 
the Scottish Government’s overarching purpose and that of its budget. In its 
spending review 2011 the Scottish Government states that— 

 “Our fundamental priorities of this Budget are: 
 

to accelerate economic recovery, to create the jobs our people need and to 
secure new opportunities through the low carbon economy;”96 
 

115. In its evidence to the Committee, CBI Scotland suggested that the Bill’s 
proposals run “contrary to the Scottish Government’s own stated intention of both 
encouraging new investment in Scotland and, relatedly, boosting economic 
growth.”97 It suggested that the proposals might prompt many investors to 
                                            
94 Scottish Government. Supplementary written submission. 
95 Correspondence with the Scottish Government. 
96 http://www.scotland.gov.uk/Resource/Doc/358356/0121130.pdf (Accessed 21 May 2012) 
97 CBI Scotland. Written submission. 
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reconsider any developments or regeneration activities they may have planned.98  
A similar point was made by the SPF which indicated that— 

“If a sufficient supply of speculative commercial property new build is to be 
encouraged, then high empty rates charges after as little as three months, 
is hardly likely to be incentive.”99  

116. In its oral evidence the BCA stated that— 

“Development stopped because of the recession, but there is evidence that 
when the threshold was reduced in England to £2,600, the development of 
new business centres also dried up. It is difficult to persuade a property 
owner to invest in property that might take two or three years to be let at an 
optimum amount when they have that additional tax to pay during the letting 
process.”100  

117. Similar points were echoed by Glasgow City Council which suggested that 
the Bill might lead to a negative impact on speculative development of commercial 
property and could act as a significant disincentive to property investors to invest 
in anything but the safest income streams.101 

118. The Committee further notes the Call for Evidence – Summary of Responses 
regarding the Business Rates Policy Review being undertaken in Wales, which 
stated that— 

“Empty Property Rates…in its current form is unpopular and is perceived as 
a barrier to growth.”102 

119. In its evidence to the Committee, the Bill team referred to the position in 
England and responded that— 

“We do not have any solid evidence for what the main factor was in any 
reduction in development—whether it was the recession, the global downturn 
or whatever.”103 

120. Several respondents considered that the tax could negatively impact on 
businesses already in difficulty. For example, CBI Scotland described the 
proposals on empty property relief as a “tax on distress”.104 It stated that— 

“property owners are facing the prospect of having to pay increased 
charges for buildings that are not earning them any money in the first 
instance, compounding the financial repercussions of holding a property 
which isn’t providing a return.”105 

                                            
98 CBI Scotland. Written submission. 
99 Scottish Property Federation. Written submission. 
100 Scottish Parliament Finance Committee. Official Report, 25 April 2012, Col.997. 
101 Glasgow City Council. Written submission. 
102 http://wales.gov.uk/docs/det/policy/120328bratesen.pdf 
103 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1055. 
104 CBI Scotland. Written submission. 
105 CBI Scotland. Written submission. 
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121. While the Committee supports the general principle of the Bill’s 
objectives of bringing back into use empty commercial properties, it is 
concerned that the Bill’s proposals may impact detrimentally both on 
individual businesses and the broader economy.   

122. Given the above, the Committee considers it essential that the financial 
impact of the Bill on business and the broader economy is regularly 
monitored and intends to conduct this through its annual scrutiny of the 
draft budget. 

123. The Committee understands from comments by the Bill team that there may 
still be some flexibility in the proposals for empty property relief. In its evidence to 
the Committee the Bill team indicated that— 

“Ministers have said that there is flexibility in the policy and have made an 
open offer to various sectors to suggest how the policy can be refined, 
provided that it achieves its objectives, which are to save £18 million and to 
encourage empty properties back into use.”106  

124. The Bill team confirmed that the exact percentage of relief would be set out in 
the future regulations, but continued— 

“We have said that the relief will be 10 per cent, but ministers have indicated 
that, given the questions that have been raised by external parties about the 
£18 million figure, they will be flexible over the reform if we raise significantly 
more than that.”107 

125. However, given the volatility of empty property rate relief and the difficulties 
highlighted in respect of disentangling the impact of reforms from wider economic 
factors, it is unclear how the Scottish Government would intend to assess the level 
of savings attributable to the reforms. 

126. A number of proposals were put forward by stakeholders which might 
go some way to ameliorating the potential impact of the Bill’s proposals on 
businesses, on property development and on the public sector (in cases 
where commercial properties are owned). The Committee highlights these to 
the lead committee for its consideration. These include— 

 A higher threshold before owners would become liable for 90% 
rates; 

 A longer exemption period for properties that are new to the 
market; and 

 An exemption for all long term properties in public ownership. 

                                            
106 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1064. 
107 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1068. 
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COUNCIL TAX INCREASE ON LONG-TERM EMPTY HOMES 

THE FINANCIAL MEMORANDUM 

General 

127. As noted above, the second part of the Bill’s proposals relates to council tax 
payments on long-term empty (LTE) homes. The Bill will enable the Scottish 
Government, by regulations, to vary the level of council tax charges for 
unoccupied dwellings, by either allowing, or requiring, local authorities to increase 
the level of charges or to increase the level of discount. However, the FM indicates 
that the Scottish Government does not presently intend to make regulations 
providing for increased discounts.108 

128. The FM states that the Scottish Government’s present intention is that the 
new regulations will have the following practical effect: as currently, there will be 
no charge for the first six months a home is empty provided it is unfurnished, 
followed by a council tax discount of between 10% and 50% for the next six 
months, whether the home is furnished or unfurnished. After that, owners could be 
subject to a council tax increase if the local authority chooses to apply such an 
increase. If the maximum increase intended to be permitted through regulations of 
100% was applied, the owner would pay double the standard rate of council tax for 
the applicable council tax band.109 

129. The Bill and subsequent regulations will also impose a duty on property 
owners to report changes of occupancy status to the local authority and enable 
local authorities to impose a charge of up to £200 on owners who fail to meet the 
requirements to provide information set out in the regulations or supply false 
information in relation to those requirements.110 

Costs on the Scottish administration 

130. The FM states that minimal additional costs are expected on the Scottish 
Administration and the Committee notes that the principle comments received 
from stakeholders relate to the estimated costs and savings to local authorities 
and costs to home owners.111 

Costs on and savings to local authorities 

Estimated costs 
131. The FM indicates that the main costs to local authorities will be in enforcing 
the increase in council tax for owners of LTE homes. The FM indicates that, based 
on the information provided by two local authorities, it estimates that the average 
cost of IT system updates where an authority decides to apply a council tax 
                                            
108 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 28. 
109 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 28 
110 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 30. 
111 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 37. 
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increase in its area is estimated to be a one-off cost of approximately £5,000 to 
£10,000.112 It calculates that additional set-up staffing costs would be in the range 
of £7,125 for one member of staff to £21,373 for three.113 

132. In terms of ongoing costs, the FM estimates that the average additional 
staffing costs for a local authority are estimated at approximately £28,500 to 
£85,500 per year.114 

Revenue estimate 
133. The FM indicates that the Scottish Government has created a model to 
estimate the potential revenue that could be generated as a result of the council 
tax increase. The FM estimates that if all local authorities charge a maximum of 
100% revenue for all long-term empty properties liable for council tax, a maximum 
of £33.9 million per year could be collected.115 It explains that this estimate also 
includes revenue which is already received through reduced council tax discounts 
of less than 50% on LTE homes, which is about £7 million per year.116 

134. The FM explains, however, that the Scottish Government proposes that the 
increase should only be charged after a property has been empty for at least one 
year.117 The Scottish Government also proposes a mandatory exemption from the 
increase for up to one year after the initial six month period of a home being 
classed as long-term empty for homes actively being marketed for sale. The FM 
states that the maximum projected revenue would therefore reduce to 
approximately £22.3 to £23 million per year.118  

135. The FM estimates that the proposed changes to council tax on LTE homes 
would result in net additional revenues of £12.6 million to £15.1 million per year 
(excluding one-off set up costs).119 The FM states at paragraph 48 that, as with all 
council tax revenue, any revenue raised from a council tax increase would be 
retained for spending by the local authority. 

136. The savings accruing to local authorities would fall as costs to property 
owners.  

                                            
112 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 41 
113 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 42. 
114 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 47 
115 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 32 
116 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 32. 
117 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 33 
118 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 54. 
119 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 48. 
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Costs on other bodies, individuals and businesses 

137. The FM states that all owners of long-term empty homes could be liable for 
the council tax increase unless they qualify for an existing exemption from council 
tax or for one of the new exemptions from the increase which will be proposed 
through regulations.120 The FM explains that the actual additional cost that an 
owner would be expected to pay will depend on several factors— 

 whether or not the local authority has decided to implement the increase 
and, if so, at what level up to the proposed maximum of 100% increase; 

 if the increase is not applied, the level of discount they choose to apply, if 
any (between 0% and 50%); 

 the council tax band of the property; and 

 whether or not the owner is eligible for any exemptions at that time.121 

138. The FM states that the total maximum increase in costs to individuals, 
businesses and public sector bodies who own long-term empty homes would be 
up to £15.33 million to £16.05 million per year based on the Scottish Government’s 
intentions for regulations.122  

COMMITTEE CONSIDERATION 

Costs on local authorities 

139. While the majority of local authorities did not have significant comments on 
the costs associated with the council tax relief proposals as set out in the FM, 
several respondents suggested that certain aspects had been underestimated. For 
example, Angus Council indicated that the FM did not recognise that rural councils 
would have additional costs involved in the monitoring of long-term empty 
properties given the dispersed nature and locations of long term empty 
properties.123 In its oral evidence to the Committee, Angus Council stated that— 

“[I]n Angus we have about 1,000 long term properties. A significant 
proportion of those will not be in town centres-they could be on farm estates 
or in rural locations. Because of the number of miles that a visiting officer 
might have to travel, a rough estimate is that it would take us twice as long to 
cover our inspections as an urban authority.”124 

140. Angus Council also commented on the costs to local authorities of publicising 
the proposals. It did not accept that such changes could simply be notified in the 
next council tax bill as suggested in the FM, stating in oral evidence  that— 
                                            
120 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 49. 
121 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 51. 
122 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 54 
123 Angus Council. Written submission. 
124 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1021. 
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“If a levy is added on to a bill of £1,000, the first instalment for people who 
pay by direct debit will be double. 

It would not be acceptable to the general resident of Angus to get a 
significantly increased council tax bill out of the blue without any prior 
warning.”125 

141. The Committee understands that, should councils decide use the powers 
under the Bill, they will wish to undertake suitable publicity beyond notifying 
owners in the next council tax bill. It notes that this will incur additional costs and 
highlights this to the lead committee.  

142. A number of councils emphasised, however, that the costs of implementing 
the Bill could be met providing that the costs could be deducted from the additional 
revenue raised.126 Likewise, COSLA indicated that councils might choose to offset 
any increased administration costs off the revenue raised.127 Angus Council 
suggested that a “percentage of any additional revenue raised as a result of 
adopting increased council tax charges on long term properties should be ring 
fenced to meet the additional costs of setting up and administering the 
arrangements.”128  

143. A key issue therefore for local authorities is the extent to which the estimated 
revenue as set out in the FM can be achieved. The Committee notes at this stage 
that if, as suggested above by certain local authorities, costs to local authorities 
have been underestimated then net revenue gains will be correspondingly lower. 

Costs to owners of LTE homes and revenue to local authorities 

144. As noted above, the revenue accruing to local authorities is linked directly to 
the costs to owners of LTE homes. The FM recognises that “there are significant 
margins of uncertainty in relation to these estimates”.129 In its evidence to the 
Committee, Glasgow City Council commented the margin of uncertainty regarding 
the costs stating that “the potential costs on local authorities depend on the actual 
regulations that are brought forward, the behaviours and reactions of local tax 
payers and discussions with ICT suppliers.”130 

145. The main assumptions that affect the costings (and therefore estimated 
revenue) are considered below. 

Whether councils will use the new powers 
146. The main estimates presented in the FM make the assumption that local 
authorities will apply the 100% increase, while noting that there is “uncertainty 

                                            
125 Scottish Parliament Finance Committee. Official Report, 2 May 2012, Col.1039. 
126 See, for example, the written submissions from Clackmannanshire, City of Edinburgh and 
Aberdeen City councils 
127 COSLA. Written submission. 
128 Angus Council. Written submission. 
129 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill. Financial 
Memorandum, paragraph 36. 
130 Glasgow City Council. Written submission. 
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about whether and to what extent local authorities will use the new powers, which 
could lead to very significant variations in the revenue raised”.131   

147. For example, the FM presents an alternative scenario where all councils shift 
to a ‘no discount’ position after 12 months (compared to the current 10% discount 
offered by the majority of councils).  This would reduce estimated revenues, before 
allowing for enforcement costs, from £15.3 million to £16.0 million to only £0.4 
million to £0.7 million. The FSU briefing therefore suggests that assuming that all 
local authorities would charge the maximum 100% increase in council tax risks 
overstating the potential revenue gains to local authorities.132  

148. Most local authorities have not yet given any indication of their likely 
response to any new regulations, but Angus Council suggested that there needed 
to more work into examining why such properties were empty.133 Neither Angus 
nor North Lanarkshire Council, for example, considered that there was a 
significant problem of property owners holding on to empty properties for 
speculative reasons. As NLC stated— 

“It appears from our property database that a large number of the empty 
properties reside with the local authority in its role as landlord and with a 
number of registered social landlords. Neither the local authority nor the 
RSLs are in it for speculative purposes.”134 

149. Likewise Angus Council stated that— 

“The issue that we have is that a significant number of properties are 
probably not up to a marketable standard and the individuals concerned do 
not have the funding to bring them up to standard. As I understand it, I do not 
think that there is evidence in Angus that people are holding on to properties 
to see whether there will be a rise in the market.”135  

150. North Lanarkshire Council suggested that the focus should be on supporting 
owners of such properties to bring such homes into use rather than penalising 
them. It commented that— 

“There appears to be no recognition that the focus of the proposal is tax-
raising rather than determining the need for funding to bring empty property 
into use and then assessing how to release/raise the necessary level of 
funding. In essence the tax is possibly a penalty rather than a solution to 
the problem.”136 

151. And in its oral evidence to the Committee, the Council emphasised that— 
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“We have a team that looks at how we can assist owners of properties in 
bringing those properties back into use. I would view the bill’s proposals more 
as a penalty on those owners whose properties are not in use.”137 

152. For its part, Shetland Islands Council indicated that it would “certainly support 
moves to incentivise people to return those that are empty rather than look to 
penalise them financially.”138  

153. In its evidence to the Committee the Bill team indicated that there were a 
range of reasons why domestic properties were empty. It stated that— 

“In some cases, it is deliberate, but on other cases some people would like to 
bring them back into use but are struggling to let or sell the property, or might 
not have the means to bring it up to standard.”139 

154. The Bill team indicated that it encouraged councils to survey empty home 
owners to find out why the home are empty and whether owners are willing to 
engage with the councils to try to bring their property back into use.140 It stated 
that— 

“we would encourage local authorities that are thinking of imposing council 
tax increases to examine why properties are empty.…..in order to help them 
to determine whether a council tax increase would be appropriate or fair in 
the area, and whether it would achieve the desired outcome of bringing more 
empty homes back into use.”141 

155. It confirmed, however, that it did not have any figures for the proportion of 
people who are deliberately leaving their properties empty.142  

156. The Bill team went on to state that the Scottish Government had encouraged 
local authorities to offer, where appropriate, loan schemes to enable owners to 
bring their properties back up to standard.143 It suggested that local authorities 
could “use some of the revenue that they would raise from any council tax 
increase to fund such loan schemes, which could be helpful.”144 

157. The Committee notes the comments of the Bill team and recognises 
that there are a range of reasons why homes are left empty. It would have 
welcomed further research to have been undertaken and presented in the 
Bill’s accompanying documents on the reasons why such homes have been 
left empty before introducing proposals that might be perceived by LTE 
owners as being punitive.  
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158. While it acknowledges that funding to local authorities as a result of the 
Bill’s proposals could be used to assist home owners to renovate homes, 
the Committee can foresee cases where the Bill and its powers will make it 
more difficult for home owners to regenerate their homes. As Angus Council 
pointed out—  

“If a significant number of empty properties need to be refurbished or 
repaired to bring them up to standard and the owners do not have the 
funds, imposing an extra costs will not necessarily produce the desired 
outcome. In the absence of financial support for such people, the bill 
may make it more difficult for them to spend money on bringing their 
property up to standard-in other words, it may have a perverse 
effect.”145 

Whether councils will apply the maximum levy 
159. Even if local authorities ultimately decide to make use of the powers to be 
provided in the regulations, there appeared to be little appetite at this stage for 
imposing the maximum levy. Angus Council wanted an opportunity to assess how 
the current council tax regime was working. It explained that in April it had reduced 
the discount for empty properties to 10% and wished to monitor the impact of this 
before introducing additional charges.146 It indicated that “If we charge owners an 
extra 100 per cent, we might drive many of them into debt.”147 While North 
Lanarkshire Council stated that it was “unconvinced that a penalty of an additional 
£1,000 would necessarily drive such owners to put their properties back on the 
market. The issue is probably more about the economic balance.”148 

160. Angus Council commented that— 

“The difficulty with a 100 per cent levy is that it will be perceived by some 
taxpayers as punitive and unfair-there is no doubt that it represents a big 
increase in the amount of debt that they will incur. That may incentivise 
people to try to evade the charge but, for those who do not, there are 
significant issues relating to the financial situation out in the real world-people 
just do not have an unlimited amount of disposable income to meet increased 
debt.”149  

161. North Lanarkshire Council did not consider that “we will raise as much money 
as we anticipate. I think that fewer properties will be identified than the current 
quantification suggests. I have no doubt that currently, for arguments sake, there 
are 400 empty properties, but I do not think that all 400 will be classified as 
requiring the additional levy of, for argument’s sake, £1,000 per annum.”150 

162. In its evidence to the Committee the Bill team acknowledged that the 
potential costs to homeowners and in the turn the revenue for councils will 
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“depend heavily on whether councils choose to use the new powers and, if so, the 
extent to which they do so.”151 It indicated that most councils did not yet have a 
firm position on that. Therefore it had based its modelling on the potential revenue 
if all councils choose to apply the maximum increase. It stated, however, that it 
realised that “that will not happen in practice.”152 

163. Given the acknowledgement by the Bill team that councils will not all 
apply the maximum levy for which the proposals would allow, the Committee 
finds it surprising that this figure was used as the basis for its modelling in 
the FM. 

Whether councils will achieve a 100% collection rate 
164. Angus Council suggested that using a 100% collection rate to estimate 
savings was not a “realistic approach particularly as these charges may be harder 
than average to collect. For example many owners may not reside in the area or 
even in the UK.”153 North Ayrshire Council shared this view. It indicated that 
collection of the levy would be difficult, as many of the owners were not in a 
financial position to pay the current council tax on a long term property and a 
100% levy would only exacerbate the problem. It stated that— 

“The Council expects that recovery action will increase and more debt may 
be passed to the sheriff officer increasing the amount of commission 
payable by the Council. For example, if long term empty properties reached 
the summary warrant stage and were collected by the sheriff officer then 
the Council would need to pay around £68K in commission.”154  

165. The Committee highlights this issue to the lead committee. 

The extent of tax evasion 
166. Several local authorities suggested that the potential revenue estimated 
would be affected by evasion. For example, North Lanarkshire Council indicated 
that the “bill would also introduce an incentive to owners to avoid the tax.”155 North 
Lanarkshire Council expanded on this view suggesting that a “property will not end 
up being billed for an additional £1,000, because it will become more attractive for 
individuals to say that somebody is living in it, or that it is a second home or 
something else.”156 This view was shared by North Ayrshire Council which 
considered that evasion would be a “major factor”.157 

167. COSLA noted that while the Bill provided for a duty on owners of unoccupied 
properties to notify their local authority in practice the power to impose a penalty of 
£200 for failure to notify might be ineffective and not widely applied, particularly 
where there was a significant risk of non-payment.158 
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168. The Committee highlights this issue to the lead committee. 

Number of LTE homes being actively marketed  
169. The FM assumes that 3-6% of LTE homes would fall into the category of 
being actively marketed sale and thereby be exempt from increased council tax.159  
The FSU briefing notes that if the actual number is higher than this, then the 
revenue gains would be correspondingly lower.160 

170. The Committee also sought clarification from the Bill team on how the 
exemption for properties that were being actively marketed would work in practice 
and, in particular, how councils would determine what constituted “a reasonable 
price”.  

171. The Bill team explained that— 

“we were trying to ensure that, if a purchaser came along and wanted to buy 
a property, the owner would sell it. We included the bit about ensuring that a 
reasonable price has been set for the property to ensure that properties are 
not being marketed at an unrealistic level—at say, double their value—
meaning that no one will buy them.”161 

172. The Committee notes that this will place a responsibility on local 
authorities to determine what is a reasonable price. 

Number of homes being “reoccupied” 
173. The FM assumes that 10% of LTE homes would be brought back into use as 
a result of the changes and appears to assume that this rate of return to use would 
continue year-on-year.162  It is unclear how this has been reached.  However, it 
could be that, as the stock of LTE homes reduces, the rate of return to use would 
also fall, which would have an impact on the estimated revenues.163  Additionally, 
the FM assumes no new LTE homes being added to the current stock.164  

174. For example, Angus Council suggested that— 

“The estimates have been compiled on the data that is currently available, 
but there is a lot of uncertainty about some of the figures. I suspect that we 
will not collect the additional revenue that is outlined in the best-case 
scenario. In particular, in the case of council tax, it is assumed that over time 
the revenue will be maintained. Perversely, if the additional levy has the 
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desired effect, the revenue will drop over time because, for example, 
properties will no longer be empty.”165 

175. The Committee suggests that the lead committee seek clarification on 
how the figure of a 10% increase in occupancy rates was reached in its 
evidence session with the Scottish Government.  

Flexibility at local level 
176. COSLA noted in its submission that the Bill only refers to general provisions 
and that greater clarity on cost implications would be determined through 
subordinate regulations once the Bill is passed.166 In terms of the margins of 
uncertainty it stated that— 

“Critical to these estimates is the extent to which Councils will use the new 
powers and….. this must be for Councils to determine locally the 
appropriateness of applying the policy and to what extent. A more detailed 
understanding of the costings will emerge through the discussion on the 
regulations.”167 

177. Glasgow City Council reported that a key aspect of its response to the 
Scottish Government’s consultation on council tax empty property relief was that 
local authorities should have the freedom and flexibility over whether and how to 
implement any change. However, it noted that paragraph 9 of the Explanatory 
Notes implied that this power would reside with Scottish Ministers or local 
authorities. The Council suggested that the absence of local flexibility was also 
suggested at paragraphs 28 and 34 of the FM.168 

178. In its submission COSLA indicated its expectation that the Scottish 
Government would set out in regulation the boundaries for varying 
discount/applying charges. However, it indicated that local authorities would have 
local flexibility to apply the powers and to determine the degree of variation to be 
applied within the set boundaries.169 

179. The Committee notes the concerns of Glasgow City Council regarding 
local flexibility and suggests that the lead committee seek clarification on 
this point from the Scottish Government. 

Council-owned LTE homes 
180. Finally, the FM notes that there may be costs to public sector bodies that own 
LTE homes. North Lanarkshire Council stated that— 

“As a provider of the social rented sector (Council Houses) it is an 
unfortunate consequence of the legislation that the Housing Rent Account 
(HRA) and by default tenants, should bear the added cost of any properties 
which are unoccupied and would then be liable for the additional charge. 
The Government should exempt such properties and address any 
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difficulties it feels exist in the social rented sector as part of its oversight of 
the Housing Strategy.”170 
 

181. In oral evidence it emphasised that— 

“Across most of the local authority sector, we have been addressing the 
issue of voids for a number of years by trying to reduce them, but we will 
always have void properties. 

The issue is that, whatever the number is—X hundred empty properties—the 
landlord, which is the council, will bear the additional charge.”171 

182. No information is provided in the FM regarding the number of council-owned 
LTE homes that would be affected by the proposals or the estimated associated 
costs.  

183. The Committee notes that this cost will need to be off-set against the 
savings accruing to local authority budgets and is therefore likely to be a 
factor for councils in determining whether to use the powers under the Bill. 

184. The Committee highlights this issue to the lead committee. 

HOUSING SUPPORT GRANT 

POLICY PROPOSALS 

185. The Housing Support Grant (HSG) is currently payable to one local authority 
in Scotland, Shetland Islands Council, largely for historical reasons.172 The 
Scottish Government is planning to abolish the grant in 2013-14. Section 4 of the 
Bill would remove the requirements in the Housing (Scotland) Act 1987 on the 
Scottish Ministers to pay HSG to local authorities.173  

186. HSG is payable when a local authority has difficult balancing its council 
housing account (known as the housing revenue account (HRA)) without resorting 
to substantially increasing rents or cutting management and maintenance 
expenditure.174  

187. The need for HSG has declined for various reasons including central 
government debt reduction measures e.g. requirements on the use of a proportion 
of council house receipts to redeem debt, council house stock transfers which 
have allowed councils to clear, or reduce, outstanding debt and the introduction of 
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the prudential borrowing framework where councils self-regulate their borrowing 
levels.175  

188. The Policy Memorandum (PM) argues that, “the continuing availability of 
Housing Support Grant leaves open the possibility, and indeed creates a 
theoretical incentive, for local authorities to increase their Housing Revenue 
Account debt levels to unsustainable levels and receive on-going Scottish 
Government subsidy for doing so”.176 

189. According to the PM, the Scottish Government “would prefer to increase the 
supply of housing through the provision of capital grant for social housing rather 
than using scarce resources to service historic debt on an on-going basis”.177  

FINANCIAL MEMORANDUM 

190. In 2012-13, Shetland Islands Council will receive £0.76 million in HSG.178 
Although the level of HSG to the Council has decreased over the years, it still 
makes up about 15% of Shetland’s total council house rental income. Projected 
payments for the period to 2016-17 are shown in Table 6 in the FM. 

Costs on the Scottish Administration 
191. The FM states that no additional costs are expected on the Scottish 
Administration.179  

Costs on local authorities 
192. The FM indicates that the abolition of the grant from 2013-14 onwards would 
involve a reduction in income to Scottish local authorities’ Housing Revenue 
Accounts of approximately £0.840 million. However, the FM explains that this 
would be concentrated on the sole recipient of the grant, Shetlands Islands 
Council, unless other councils were to begin claims for the Grant.180 

Costs on other bodies, individuals and businesses 
193. The FM states that an alternative view of HSG is that it is not in fact a 
subsidy to local government, but a subsidy to individual tenants who, without 
receipt of the grant, might face higher weekly rental payments. The FM states that, 
if the grant is considered in this way, the individual impact of removal per of the 
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grant per tenant would, at most costs tenants an average of £3.04 per week over 3 
years.181 Further information is provided in paragraphs 64 to 68 of the FM.  

COMMITTEE CONSIDERATION 

Costs on local authorities 

194. As noted above, the costs associated with this proposal will fall either on 
Shetland Islands Council or on its tenants. The primary issues raised in evidence 
focused on this issue. 

Transitional arrangements 
195. COSLA indicates in its submission that negotiations are ongoing with the 
Scottish Government with regard to a transitional arrangement with Shetland 
Island Council.182 However, in its submission to the Committee, the Council 
indicated that it does “not believe that the financial implications for Shetland 
Islands Council have been accurately reflected.”183 In particular, it states that “no 
details of any transitional arrangements have been issued”.184 It emphasised 
that— 

“The absence of any transitional arrangements will result in a direct impact 
of 1800 tenants, for example to fund the value of the current years Housing 
Support Grant allocation would either mean a loss of service/investment of 
£760,950 or an increase in rent of £8.13 per week on average rents.”185  

196. In oral evidence to the Committee, the Council indicated that it was not 
necessarily opposing the abolition of the housing support grant but emphasised 
that it “hinged on there being satisfactory transitional arrangements.”186 

197. It further stated that— 

“We are looking for some recognition that the debt came as a result of the 
pressure to get oil into Sullom Voe back in the 1970s. At that time, the 
islands population increased by 40 per cent and we ended up borrowing £50 
million on the housing revenue account across two decades. Some years 
later, we face the prospect of 1,800 tenants shouldering that debt burden.”187 

198. In response to questions from the Committee the Bill team stated that— 

“Shetland Islands Council has presented quite a range of options to us, which 
we are still considering with ministers. Some of the options are more 
expensive than others. We have not reached a conclusion, but it should not 
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be long before we do, after which we will return to the council to discuss the 
situation.”188 

199. The Committee highlights this issue to the lead committee and the need 
for early satisfactory resolution of the transitional arrangements for 
Shetland Islands Council.  

Use of council reserves 
200. The FM states that the financial impact of the abolition of the HSG “could be 
further moderated by Shetland Islands Council reviewing the terms of its own loan 
arrangements or the use of its wider portfolio of reserves.”189 

201. The Council commented on the proposal to use its reserves in its evidence 
stating that— 

“The Financial memorandum fails to capture the fact that Shetland Islands 
Council’s Housing Revenue Account is burdened with such a level of rent 
that approximately 40% of housing rents income is used to finance debt 
repayment charges. The Housing Support Grant has alleviated this 
somewhat, but even that did not fully address the underlying issue of the 
sustainability of the Housing Revenue Account.”190 

202. In its oral evidence to the Committee Shetland Islands Council provided a 
breakdown of its current reserves. It explained that it had about £196 million, £130 
million of which was council tax money that could not be used to prop up the 
housing revenue account. It indicated that of the remaining £65 million, £25 million 
was required for the decommissioning of the Sullom Voe harbour. It explained that 
this left £36 million.191 

203. In subsequent correspondence to the Committee, Shetland Islands Council 
provided further information on its Usable Reserves. It explained that in its 
2010/11 audited financial statements the Council disclosed a Usable Reserves 
balance of £269 million. Of this balance, £55 million had been issued as loans, 
and specifically £41.5 million had been issued as loans to the HRA, meaning that 
the actual cash available in reserves to the Council totalled approximately £213.7 
million.192 

204. It provided further detail in an accompanying table and stated that— 

 “The conclusion to be drawn from this analysis is that by March 2013, the 
Reserve Fund will have an uncommitted balance of £14m based on 
information available in May 2012. However, it should be noted that it is 
anticipated that there will be further draw down on the Reserve Fund in 2013-
14 in order to balance the revenue budget, and there is a risk that the 2012-
13 savings targets will not be met, which would require further draws on the 
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Reserve Fund in the current financial year. As a result of this uncertainty, and 
expected future commitments on this fund, the Council is not in the position 
to prudently use the Reserve Fund to address the debt issue on the HRA.”193 

205. In its evidence session with the Bill team, the Committee sought further 
information from the Scottish Government on the following— 

 The housing revenue account debt burden being faced by Shetland Islands 
Council in relation to the 25 other local authorities with housing revenue 
accounts and/or the debt burden of Registered Social Landlords 

 The level of financial reserves per capita at the Shetland Islands Council 
available for housing revenue account purpose relative to the other 25 local 
authorities in Scotland with an HRA 

206. Data from the Scottish Government shows that at 42.5% Shetland Islands 
Council has the highest housing revenue account debt burden as measured by 
total debt servicing payments.194 

207. In terms of the second request the Scottish Government indicated that it had 
also provided the total reserves available to HRA divided by the number of council 
dwellings at the same point in time, on the basis that the majority of council 
reserves cannot be used to benefit the HRA. This data shows that Shetland 
Islands Council has the highest housing reserve per dwelling at £6,720.195 

208. The Committee highlights this information to the lead committee. 

209. The Committee agrees with the Scottish Government’s proposal to 
abolish the HSG and the Committee understands that transitional 
arrangements are currently being discussed between the Council and the 
Scottish Government.  

SUMMARY OF CONCLUSIONS 

Proposals on empty property relief 

Consultation exercise 
210. The Committee notes that, while the proposals on council tax relief 
were the subject of a separate formal consultation exercise, the proposals 
on empty property relief were announced in the Scottish Government’s 
spending review 2011. Given the Committee’s lead role in the scrutiny of the 
draft budget and spending review, the Committee would welcome 
clarification from the Scottish Government on the nature of the consultation 
exercise that it undertakes on the annual draft budget and, as appropriate, 
spending review and the extent to which this exercise follows the Scottish 
Government’s Consultation Good Practice Guidance. While it would expect 
stakeholders to submit their views to the Scottish Government as a normal 
part of the draft budget process, the Committee is not aware of a formal 
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invitation for views or, for that matter, the publication of a summary and 
analysis of responses.  

211. Given that this issue goes beyond consideration of this particular Bill, 
the Committee will write separately to the Cabinet Secretary for Finance, 
Employment and Sustainable Growth to seek clarification on this point. 
However, it highlights it here as a matter that the lead committee may also 
wish to pursue in its evidence session with the Scottish Government. 

212. The Committee notes that, in respect of this Bill, the spending review 
2011 included only a brief statement regarding the Scottish Government’s 
intentions and contrasts this with the formal consultation exercise 
conducted on the council tax proposals. The Committee further notes that 
given that financial estimates on the empty property relief proposals were 
not published in the draft budget document, any submissions following the 
draft budget relate to the broad principles of reform, rather than to the 
costings. 

213. The Committee considers that a separate formal consultation exercise 
on the empty property relief proposals should have been undertaken, similar 
to that conducted on the council tax proposals, as this would have been 
helpful to the Committee’s scrutiny and evidence gathering.  

BRIA 
214. The Committee notes that the empty property relief proposals were not 
subject to a Business and Regulatory Impact Assessment (BRIA). 

215. The Committee notes the explanation of the Bill team that the 
preparation of a BRIA would have been disproportionate due to the level of 
impact of the Bill’s proposals on businesses. The Committee notes, 
however, that the Scottish Government’s guidance on BRIAs indicates that if 
a proposal imposes additional costs or reduces existing costs on 
businesses then a BRIA should be prepared and does not apparently 
distinguish between the level of costs and impact on business in deciding 
whether a BRIA is required.  

216. The Committee notes that, in any event, the potential impact of the 
Bill’s proposals is not limited to those businesses currently in receipt of 
empty property rates relief but could extend to any business, individual or 
other body which owns commercial property that might become empty at 
some point in the future or which is considering the development of 
commercial premises. 

217. Committee considers it unfortunate that no separate formal 
consultation exercise was conducted on the empty property relief proposals 
and that, given the potential impact on businesses, no BRIA of a 
proportionate level of length and detail was prepared.  

218. The Committee suggests that the lead committee pursues this matter in 
its evidence session with the Scottish Government.  
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Costs to local authorities 
219. While the FM acknowledges that there will be costs to local authorities 
that have empty commercial properties, it does not estimate the numbers or 
the associated costs. In its evidence session with the Bill team the 
Committee sought to establish the level of costs that might fall on local 
authorities which own empty commercial properties. The Bill team explained 
the difficulties in identifying correctly from the information it held whether a 
property was local-authority owned.  

220. The Committee considers that greater effort should have made to 
establish the number of local authority-owned empty properties that might 
be affected by the Bill’s proposals and the associated costs. The Committee 
finds it surprising that having established that it was unable to determine 
with clarity whether empty commercial properties were local authority-
owned that the Bill team did not then seek this information directly from 
local authorities. The Committee highlights this issue to the lead committee. 

Costs to businesses/savings to the Scottish budget 
221. The Committee notes that the FM contains only limited information on 
how the figure of the £18 million costs to businesses and revenue to the 
Scottish budget was calculated. At the request of the Committee, the Bill 
team subsequently provided further information. While the Committee 
welcomes this additional information it considers that it should have been 
included in FM, even if it had been caveated that further analysis was 
underway and that, as a result, the figures might change. 

222. The Committee notes that, in any event, the figure of £18 million 
savings to the Scottish Government and cost to businesses appears to be 
based on a range of assumptions and therefore subject to a margin of 
uncertainty. It notes that whereas the FM provides useful detail regarding 
the modelling and margins of uncertainty in connection with the council tax 
proposals, the same detail has not been provided in respect of the empty 
property relief proposals.  

223. The Committee considers that the FM should have set out the margins 
of uncertainty on the figure of £18 million, how assumptions had impacted 
on its calculations and provided a range of financial estimates based on 
those assumptions, particularly given the volatility of the costs of empty 
property rates relief to date. 

224. The Committee notes that a further factor impacting on the savings 
accruing to the Scottish budget will be the costs to public sector bodies that 
own empty commercial properties, which will act to partially off-set the 
estimated savings. These figures were not provided in the FM. Estimates 
were subsequently provided to the Committee by the Bill team in connection 
with properties owned by local authorities, Scottish Enterprise and the NHS. 

225. The Committee notes that, on the basis of the Bill team’s estimates, the 
projected net savings to the Scottish budget of £18 million could be reduced 
by up to £2.4 million. However, this figure only covers local authorities, NHS 
Scotland and Scottish Enterprise.  While these are likely to account for the 
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majority of empty properties, there may be other bodies and agencies that 
would also need to be taken into account in a full assessment of the public 
sector impact. 

226. The Committee recommends that the financial impact of the increased 
non-domestic rate charges on public sector bodies is accurately determined 
in order that this can be properly reflected within the projected savings. The 
Committee considers that information on the numbers of vacant public 
sector-owned commercial properties should be sought directly by the 
Scottish Government from local authorities, Scottish Enterprise, NHS bodies 
and any other public sector bodies that own such properties and the costs 
provided to Parliament. The Committee notes that for this exercise to be 
effective, local authorities will need to adopt a standardised, robust system 
of recording all properties. 

227. The Committee suggests that these matters are pursued by the lead 
committee in its evidence session with the Scottish Government. 

Evidence that properties will be re-occupied 
228. While the Committee notes that the relief scheme in England differs 
from that proposed in Scotland no evidence was presented to the Committee 
that showed that re-occupation rates among standard empty commercial 
properties had increased as a result of increases to non-domestic rates. 

229. As noted above, the Committee considers it unfortunate that the Bill’s 
proposals were not subject to a formal consultation exercise and a BRIA. 
Such exercises would have provided an opportunity for the Scottish 
Government to set out the evidence in support of the Bill’s proposals and 
which demonstrated that the proposed changes would act as an incentive to 
owners to re-occupy commercial premises. Such exercises would also have 
provided an opportunity for the Scottish Government to set out the 
alternatives to the Bill’s proposals which it had considered and/or was 
planning to encourage the re-occupation of empty commercial premises. 

230. The Committee further notes that without baseline information, it will 
not be possible to ascertain whether any improvement in occupation rates of 
commercial properties in the future has occurred because of a growth in the 
economy or as a result of the Bill’s proposals. 

231. While recognising that it is difficult to disentangle the effects of rates 
reform from wider economic factors, the Committee finds it surprising that 
the FM makes no attempt to estimate the number of commercial properties 
that will be brought back into use as a result of the Bill’s empty property 
relief proposals. 

Impact on the broader economy 
232. While the Committee supports the general principle of the Bill’s 
objectives of bringing back into use empty commercial properties, it is 
concerned that the Bill’s proposals may impact detrimentally both on 
individual businesses and the broader economy.   
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233. Given the above, the Committee considers it essential that the financial 
impact of the Bill on business and the broader economy is regularly 
monitored and intends to conduct this through its annual scrutiny of the 
draft budget. 

234. The Committee understands from comments from the Bill team that 
there may still be some flexibility in the proposals for empty property relief. 
A number of proposals were put forward by stakeholders which might go 
some way to ameliorating the potential impact of the Bill’s proposals on 
businesses, on property development and on the public sector (in cases 
where commercial properties are owned). The Committee highlights these to 
the lead committee for its consideration. These include: 

 A higher threshold before owners would become liable for 90% 
rates; 

 A longer exemption period for properties that are new to the 
market; 

 An exemption for all long term properties in public ownership. 

Council tax increase on long-term empty homes 

Whether councils will use the Bill’s proposals 
235. The Committee recognises that there are a range of reasons why 
homes are left empty. It would have welcomed further research to have been 
undertaken and presented in the Bill’s accompanying documents on the 
reasons why such homes have been left empty before introducing proposals 
that might be perceived by LTE owners as being punitive.  

236. While it acknowledges that funding to local authorities as a result of the 
Bill’s proposals could be used to assist home owners to renovate homes, 
the Committee can foresee cases where the Bill and its powers will make it 
more difficult for home owners to regenerate their homes. As Angus Council 
pointed out:  

“If a significant number of empty properties need to be refurbished or 
repaired to bring them up to standard and the owners do not have the 
funds, imposing an extra costs will not necessarily produce the desired 
outcome. In the absence of financial support for such people, the bill 
may make it more difficult for them to spend money on bringing their 
property up to standard-in other words, it may have a perverse effect.” 

Whether councils will apply the maximum levy 
237. In its evidence to the Committee the Bill team acknowledged that the 
potential costs to homeowners and, in the turn, the revenue for councils will 
“depend on whether councils choose to use the new powers and, if so, the 
extent to which they do so.” It indicated that most councils did not yet have 
a firm position on that. Therefore it had based its modelling on the potential 
revenue if all councils choose to apply the maximum increase. It stated, 
however, that it realised that “that will not happen in practice.” 
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238. Given the acknowledgement by the Bill team that councils will not all 
apply the maximum levy for which the proposals would allow, the Committee 
finds it surprising that this figure was used as the basis for its modelling in 
the FM. 

100% collection rate 
239. Several local authorities suggested that the assumption of 100% 
collection rate was unrealistic. The Committee highlights this issue to the 
lead committee. 

Risk of tax evasion 
240. Several local authorities suggested that the potential revenue estimated 
would be affected by evasion. The Committee highlights this issue to the 
lead committee. 

Determination of a reasonable rent 
241. The Committee notes that the FM assumes that 3-6% of LTE homes 
would fall into the category of being actively marketed sale and thereby be 
exempt from increased council tax.  The Committee notes that this aspect of 
the Bill’s proposals will place a responsibility on local authorities to 
determine what is a “reasonable price”. 

Reoccupation rates 
242. The Committee notes that the FM assumes that 10% of LTE homes 
would be brought back into use as a result of the changes and appears to 
assume that this rate of return to use would continue year-on-year. The 
Committee noted that it was unclear how this figure has been reached and 
suggests that the lead committee seek clarification on this figure in its 
evidence session with the Scottish Government.  

Local flexibility.   
243. In its evidence to the Committee, Glasgow City Council raised concerns 
regarding the level of freedom and flexibility that would rest with local 
authorities in determining in whether and how to implement any changes 
resulting from the Bill’s powers. The Committee suggests that the lead 
committee seek clarification on this point from the Scottish Government. 

Council-owned empty properties 
244. The Committee notes that no information is provided in the FM 
regarding the number of council-owned LTE homes that would be affected 
by the proposals or the estimated associated costs. The Committee notes 
that this cost will need to be off-set against the savings accruing to local 
authority budgets and is therefore likely to be a factor for councils in 
determining whether to use the powers under the Bill. The Committee 
highlights this issue to the lead committee. 

Housing Support Grant 

245. The Committee highlights the need for early satisfactory resolution of 
the transitional arrangements for Shetland Islands Council resulting from 
the abolition of the Housing Support Grant.  
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246. The Committee agrees with the Scottish Government’s proposal to 
abolish the HSG and the Committee understands that transitional 
arrangements are currently being discussed between the Council and the 
Scottish Government.  
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Tom Stokes, past chairman, Business Centre Association 
 
13th Meeting, 2012 (session 4), Wednesday 2 May 2012 
 
ORAL EVIDENCE 
Ann Bain, Senior Service Manager (Revenues and Benefits), Angus Council 
Sam Baker, Policy Manager (Housing Supply Division), Scottish Government 
Brian Cook, Head of Revenue Services, North Lanarkshire Council 
Marianne Cook, Policy Manager (Local Government Finance), Scottish 
Government 
James Gray, Executive Manager (Finance), Shetland Islands Council 
Jamie Hamilton, Policy Manager (Housing Supply Division), Scottish Government 
Anita Jamieson, Executive Manager (Housing), Shetland Islands Council  
Stuart Law, Senior Policy Advisor (Housing Supply Division), Scottish 
Government. 
 
WRITTEN EVIDENCE 
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